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THE SPEAKER (Mr Clarko) took the Chair at 10.00 am. and read prayers.

PETITION - BUS AND TRAIN FARES, INCREASE
DR WATSON (Kenwick) [ 10.04 am]: I present the following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
die Parliament of Western Australia in Parliament assembled.
We, the undersigned people of Western Australia wish to convey objection to any
proposed increase in bus and train fates.
We believe that at a time when the State Government is reaping the benefits of
the economic upsurge any further increase in public transport costs is totally
unwarranted.
Additionally, we believe that on environmental and social equity grounds the
Government should be doing all within its power to increase patronage of the
public transport system and that increasing fares will not achieve this.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 25 signatures and I certify that it conforms to the standing orders of the
Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 176.]

PETITION - WOMEN PRISONERS
DR WATSON (Kenwick) [10.05 am]: I present the following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.
We, the undersigned people of Western Australia request that as a matter of
urgency a Parliamentary inquiry into the health, welfare, education and
rehabilitation services for women in prisons and, young women in detention
centres be instituted.
In particular the inquiry should investigate conditions for pregnant women,
disabled women, women with a psychiatric illness and women who are substance
dependent and should take account of the relevant recommendations of the Chief
Justice's Task Force on Gender Bias.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 20 signatures and I certify that it conforms to the standing orders of the
Legislative Assembly. The total number of signatures collected is well over 4 000.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 177.]

PETITION - BUS SERVICE ROUTE 401, UPGRADE
MRS ROBERTS (Glendalough) [10.06 am]: I present the following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.



We, the undersigned, request the Minister for Transport to upgrade the route 401
bus service between Perth and the Stirling Interchange. This bus service is the
only means of transport for many residents of the high residential density area of
Herdsman Parade, Wembley.
We would like a more frequent service, Monday to Friday, especially in the
middle of the day and to have the service extended on Saturday afternoons. A bus
service along Herdsman Parade is also urgently needed on Sundays and Public
Holidays to enable residents to pursue recreational and religious pursuits.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 20 signatures and I certify' that it conforms to the standing orders of the
Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 178.1

PETITION - BUS STOP, FLINDERS STREET, VOKINE, REINSTATEMENT
MRS ROBERTS (Glendalough) [10.07 am]: I present the following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.
We, the undersigned, request the Minister for Transport to reinstate a bus stop on
the western side of Hinders Street, Yokine near the corner of Fletcher Street for
the convenience of Transperth passengers living in the Fletcher Street/Brian
Avenue area. Many of these residents are elderly and have difficulty walking up
the hill from the nearest bus stop at the corner of Royal Street.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 40 signatures and I certify that it conforms to the standing orders of the
Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
(See petition No 179.]

STANDING COMMITTEE ON UNIFORM LEGISLATION AND
INTERGOVERNMENTAL AGREEMENTS

7th Report Tabling
On motion by Mr Pendal, resolved -

That the report do lie upon the Table and be printed.
[See paper No 596.]

MINISTERIAL STATEMENT - PREMIER
Graffiti Program

MR COURT (Nedlands - Premier) [10.09 am]: I report to the House on the progress of
the Government's graffiti program, which was launched 12 months ago. As members of
the House will be aware, the graffiti program was developed in response to community
concern over die costs, damage and offence caused by graffiti vandalism which costs
Western Australia over $6m a year.
I am pleased to inform members that the program has made excellent progress in tackling
the problem of graffiti in our community. Specific achievements of the program in the
past 12 months include -
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As of 31 Ociober, police have apprehended 279 offenders of wham 168 have
been charged with graffiti offences, and 109 have been made to clean up graffiti
and formally cautioned.
In all, 1 418 incidents - accounting for almost $650 000 in damages - have been
resolved.
Amendments have been made to the Police Act to incorporate a specific graffiti
offence, which carries fines of up to $1 000.
Amendments to the Child Welfare Act place greater onus on parents for the
actions of their children.
Police report that some parents have agred to pay thousands of dollars in costs
for graffiti damage done by their children.
The establishment of a special police unit based initially in the community
policing division, and now the anti-theft unit of the Criminal Investigations
Branch to follow up on reported graffiti offences and maintain a database of
intelligence on known and alleged offenders.
Members will be aware of the recent apprehension of 26 offenders allegedly
responsible for almost 200 offences in the northern suburbs with a damages bill in
the tens of thousands of dollars.
The police are receiving excellent cooperation from parents and the community.
Educational programs such as a school pride award and a year 7 poster and slogan
competition have begun to focus attention on the problem in our schools.
Earlier today I announced the winning poster in a competition for year 7 students
throughout the State held by the Department of Local Government and the Keep
Australia Beautiful Council aimed at discouraging graffiti vandalism.
Curriculum material for years 4, 7 and 10 on the issue of graffiti has been jointly
developed by the graffiti program and the Education Department and was
distributed to all schools earlier this year and is now in use across Western
Australia.
Funding for urban art programs has been provided for the Department for the Arts
where graffiti artists are engaged in legal art.
The Building Management Authority has established a hotline and published a
manual to provide technical advice on graffiti prevention and removal.

Results to date have been encouraging and indicate there has been a substantial reduction
in graffiti. All these strategies have combined to reduce significantly the incidence of
graffiti around our State. A number of other Australian States and overseas Governments
have sought information on the graffiti program and some are looking to copy this State's
initiatives. Despite this encouraging progress, we cannot afford to be complacent. It is
important that we continue our efot to bring graffiti under control and I commend this
program to the House.

SELECT COMMITT7EE ON METROPOLITAN DEVELOPMENT AND
GROUNDWATER SUPPLIES

Report Tabling

MR BOARD (Jandakot) ( 10. 13 am]: I move -

That the report do lie upon the Table and be printed.
It is with a great sense of pride and enthusiasm. that I present the report of the Select
Committee on Metropolitan Development and Ground Water Supplies. I also present the
committee's minutes, transcripts of evidence and submissions. On 30 November last
year, 12 months ago, I moved a motion in this House to establish a select committee to
inquire into and report on ground water supplies in the Perth metropolitan region with
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particular emphasis on the impact of existing land uses on environmental resources
within the declared ground water mounds of the Perth metropolitan region, including the
quality and quantity of ground water to investigate the potential for future land use on
the ground water mounds; to provide a framework in which change and land uses could
occur and to identify the most appropriate mechanisms and processes that the
Government should use to protect future ground water supplies. I am very pleased that
the committee is in a position to report on all those aspects today and I am delighted that
it is reporting or- time. It was a reasonably large task for the committee to come to grips
with the conflicts existing between the protection of ground water and the increasing
pressures on pround use. A lot of players are involved in this field; for example, the
Environmental Protection Authority, the Water Authority of Western Australia. the
Department of Planning and Urban Development, local authorities and government and
private landholders. All these people have had their own missions and expectations of
what can be done with their land.
In recent years the development in and around the ground water reserves has been ad hoc
and that has been brought about by the conflict that exists between government
departments. That conflict is not intentional, but it reflects the mission of the various
departments. The Water Authority is charged with the responsibility of protecting the
ground water and supplying Perth with pristine water, which it does. While the
Department of Planning and Urban Development has regard for the Water Authority's
concerns, its mission is to bring on land. In Perth the demand for land increases as the
population increases.
In the course of the committee's deliberations it found that Perth is a unique place; it is
probably more unique than the committee first thought. Apart from it being a delightful
place to live, the committee found that to have a ground water resource at one's doorstep
is unique. Although other cities in the world may make the same claim, the pround water
in Perth is in a pristine condition and it can be fed into our water supply without a great
deal of money being spent on treatment, and for that reason it is unique. This has come
about by not only good management, but also good luck. The sandy soil around Perth is
the reason that the pround water reserves have to some extent not been polluted by
extensive horticulture. The ground water mounds have been protected by a series of
good planning decisions and good management over the past 50 years. The conflict
which exists between government departments is reflected within the community. The
people who own land expect that at some time in the future they will realise the profit
from the sale of that land. Their expectation is often different from others in the
community who believe that land should not be tampered with and businesses should not
grow. For that reason they believe the land should be set aside for the benefit of the
people of Perth.
The committee bad to weigh up the expectations until it reached a balanced view on the
subject. Over the past 10 to 20 years we have learnt more about the environment. As we
go into 1995 the expectation of the community is such that the protection of the
environment has primacy over everything else. We know there is a correlation between
wetlands and ground water. What we used to call swamps 10 or 15 years ago are now
called wetlands and we understand the relationship they have with ground water and to
some degree we will be able to protect them by way of legislation. The committee tried
to work through this issue by dealing with the history of the planning process in Perth. It
also considered the history of the protection of pround water and it worked through the
environmental protection policies that refer to the land. The reader of the report will be
taken through the various processes leading to the formation of the committee and then
through a process which ends with the committee's recommendations. I hope this will be
a stand alone document in terms of education. The committee tried to balance the need
for people to develop land and for Perth to prow, but at the same time it recognised the
need to protect a resource that is not only of importance now, but also will be of
increasing importance to future generations. The comrmittee's task has not been easy, but
after 12 months of deliberation and consideration of the input by a number of people it
has come up with a reasonable solution to the question.
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I will refer to planning issues and to the extent to which Perth is growing. The
population of Perth is now 1.2 million people, but it is increasing at the race of 20 000 a
year. It is an enormous growth rare running at about 3 per cent per annum. It is
estimated that by 2021 Perth will have a population of more than two million people. It
will require an enormous growth in the provision of land in the Perth metropolitan
region. We will need to bring on 10 000 to 15 000 lots per year. It is estimated that by
2021 Perth will require an additional 400 000 home sites. It is estimated that 320 000 of
those blocks will be required for new home sites and the ocher 80 000 will be for urban
infill. I stress that the community has not accepted to any great degree urban infill or
higher density living in the Perth metropolitan area; therefore, there are greater demands
for more blocks on the fringes of the metropolitan area. There is a demand for land
development in and around existing infrastructure; for example, freeways, recreational
facilities, shopping centres and schools. Ir is obvious that the demand for land will
include the ground water reserves which are protected.
With reference to ground water the term "out of sight, out of mind" was used by many
groups during the committee's deliberations over the past 12 months. Only now do we
fully understand the importance of ground water to the Perch metropolitan area and to the
water cycle. This also applies to countries around the world because wherever the
committee went to examine the method of treating pround water it found that only now
are chose countries coming to grips with the importance of ground water. Over the past
50-odd years they have not got it right and the reason for chat is a lack of study into
ground water and the effect of planning in and around the catchment areas. Perch is in a
fortunate position because che land has been reserved. Wherever the committee went, it
was told that Perth is unique because it does not need to clean up the ground water. The
United Kingdom arid the United States of America do not have the opportunity to reserve
ground water areas, but Western Australia does. It has the opportunity to protect the
pround water reserve and keep it for future generations.
The current water supply in Perth itself needs protection. In the northern part of the Perth
metrpolitan region are four major scheme areas - Gwelup, Pinjar, Wanneroo and
Mrrabooka. They supply in the order of 30 per cent of the scheme water to the Perth
metropolitan region. In real terms 61 million kilolitres is used by the Water Authority in
supplying that area, but an additional 100 million kl, which is more than the Water
Authority uses, is used by the bores of private users, business, horticulture and industry.
Therefore, of the order of 161 million ki comes out of those four schemes in the northern
part of the city.
In the Jandakot region 24 million k1 a year is used out of that mound - 8 million k1 by the
Water Authority for public purposes and 16 million kl by private users. The total used
from the schemes in Perth is 230 million kI, but the total availability of water is 260
million kd. I do not want to bore members with figures, but the reality is that we
currently use a fair proportion of the available water in the Perth metropolitan region.
Therefore, we must develop more water resources and protect the existing ones.
Although the Water Authority has plans to do this and is working on it in an admirable
way, it is important for the Government to set aside the current resources and make sure
they are protected for future generations.
The committee has been diligent in its task over the past 12 months. We met an
incredible 39 times; cook evidence on nine days; and had four tours, one to the Gnangara
mound and two to the Jandakot mound - one looking at water issues and other planning
issues. flanks to your support, Mr Speaker, we were able to look at these sensitive
issues in the United Kingdom and the United States as well. Having done that, in many
ways we have come to grips with the issues that we have here. Had we not gone to the
United Kingdom and the United States, we would not be in a position to make the present
28 strong recommendations. We learnt that Perth was unique and that the cost of
cleaning up water is far greater than the cost of putting in protection. Although we have
a great demand for land, and it is important that we satisfy chat demand, we are unable at
this stage to make recommendations that would put water at risk, at least in our most
sensitive areas. I want to spend a little time on our recommendations. They are at the
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very hub of what we have done. I will not bore members with all 28 recommendations,
because many are detailed and some are technical. It is important I spend a little time on
the major ones. The first recommendation stares -

..the Government move, without delay, to strengthen the legislative
mechanisms which control the protection of ground water resources. When
developing this legislation there is a need to establish a consultative process
across Government agencies involved in water protection and land planning.

To some extent legislation is embodied in the Metropolitan Water Supply, Sewerage, and
Drainage Act, the Environmental Protection Act, the Health Act and various other Acts
that impinge on ground water, but we felt stronger legislation was needed. That was the
first recommendation. We also recommended -

...that, prior to any major development, re-zoning, amendments to the MRS or
Local Authorities Town Planning Schemes in public supply groundwater areas,
the EPA carry out an environmental assessment and consult with the Water
Authority on the potential impacts on the groundwater resources.

The Minister for Planning will be keen on that, because that is in line with the intent of
his planning legislation.
The committee focused on priority areas. We felt the need to continue the priority zoning
system. We spent some time deliberating, particularly on the more sensitive priority 1
areas, and we made the recommendation in the principles of priority 1 protection, which
states -

The Select Committee ... supports the restriction of land use in the Priority 1
area to bushland, silviculture, scientific research and passive recreation and other
similar activities that present an absolute minimal risk to water quality and
quantity. The Select Committee recommends that in relation to Priority 1
groundwater catchments that:
3.1 Areas over groundwater mounds classified as Priority 1 be maintained so

that land uses permitted ensure the groundwater remains in a pristine
condition.

3.2 All Government agencies should agree, when considering developments in
Priority I areas, that protection of the groundwater resource will be given
primacy over all other issues.

It continues -

3.3 The concept of allowing private land in a Priority I area is not compatible
with the objectives of Priority 1, and that strtegies should be put in place
by the Water Authority to ensure that the land acquisition of privately
owned land program is implemented.

In recommending that, the committee was cognisant of the fact that the current
boundaries for water protection are not adequate because they -are not based on any
scientific information. Our report makes strong recommendations that the boundaries be
redrawn based on the actual draw down of bores and that we lock away that land. We
hope what will create protected land that is currently locked away but not necessarily for
water protection, and it will also avail planning areas in the future. We recognise that
currently in priority 2 areas urban development and commercial zones exist, and we
recommended they be downgraded to priority 3. If we can downgrade those to priority 3
and recognise that development has already taken place in those areas, we will give
primacy to the new priority 2 boundaries and the recommendations for that usage will
remain.
We have also recommended that the land that has been, and is currently being, bought as
part of the Jandakot botanical park, which will be in government hands, be made a
priority 1 area. That will be consistent with what we are doing at Gnangara As it will be
in government hands, it will give important credibility to water protection if it is made
priority 1. We recommended that Onangara have a land use and water management
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strategy similar to disc currently being developed and shortly to be released for JandakoL.
We believe although there is a lot of protection at Gnangara mound, it is important that a
similar strategy be put in place. The committee recommended that the current boundaries
between environmental protection policies and the Water Authority's ground policies
should be identical. Those boundaries should be brought together after research into
what is the real catchment area, where we should draw the line on that land and lock it
away.
[Leave pranted for the member's time to be extended.]
Mr BOARD: I will not continue with the recommendations as most are embodied in the
report. I wanted to highlight the recommendations I have mentioned because they are of
considerable impact. Some members may not have the time to deliberate on those
recommendations. I wanted to make sure that they heard the major thrust of our
committee's report.
It is a great pleasure to have the opportunity to thank those people who have brought this
report to fruition. I thank the fellow members of the committee who have deliberated
over a long period - the member for Darling Range, the member for Whitford, the
member for Nollamara and the member for Peel. We have had a very strong bipartisan
approach to very difficult and sensitive issues. We have worked through them and
mainly agreed, and where we have not we have been able to accommodate points of
view. I thank members for the diligence and hard work they have shown in bringing
down the report down. I thank Mr John Mandy, the committee clerk, It is through his
hard work and diligence to some extent that we sre reporting on time. I thank the
Hansard reporters and the typists Patricia Roach and Gerda Slaney, the people who have
helped put the report together, Tony Melia, Andrew McCrae and Diane Abbott. who have
all worked over the last few weeks particularly in order to table this report today. I thank
you. Mr Speaker, and Peter McHugh, who have given us advice and support during our
deliberations. We thank you for that and we thank you for the fact that when we have
asked for additional resources you have been able to grant them.
In particular, I thank Mr Derek Hopkins who was provided by the Water Authority of
Western Australia. He worked with the committee for nine months, and he has been a
tremendous asset. Without his knowledge, his support, and his burning the midnight oil,
we would not have the report in the shape in which it is today. I cannot recommend his
services strongly enough. He is a credit to himself and the organisation for which he
works. I thank the Ministers for Planning, Water Resources and the Environment, in
particular the Minister for Planning who had the foresight to bring this committee
together. He wanted to take the conflict out of this issue, and was able to suggest our
terms of reference. He has been rewarded with a report which will, if implemented, take
the conflict out of the issue. The Minister showed vision in bringing the committee
together.
The Ministers for Water Resources and the Environment have supported the committee
throughout its deliberations and provided officers of the calibre of Don Viol and Chris
O'Neill who travelled overseas with us to give advice. Without their support, we would
not have the knowledge that we have today. T1he efforts of Tony Nockles of British
Water made sure that we saw everything that we needed to see in the United Kingdom
and Janice Brummond from the United States Information Service looked after us in a
tremendous way and made sure that we were able to address every issue that we needed
to. It is a delight to bring down this report. It is a substantial one and in some way I hope
it resolves the issue that was before us.
MR JOHNSON (Whitford) (10.37 am]: I rise with pride to support the motion of the
chairman of the committee that this report be printed. The chairman has thanked
everyone under the sun other than himself. I take the opportunity of thanking our
chairman who did an excellent job and who spent many hours over and above those in
the committee and gave undivided attention to detail. I thank our research officer Derek
Hopkins. He is a terrific person. I sin glad to see he is here today. Without his work the
committee would not have been able to bring down the report that it is presenting today.
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I thank John Mandy who has kept the committee together and who has done a wonderful
job in Weing a clerk to the committee. I thank the ocher members of the committee for the
comradeship shown in our deliberations. It has been a completely non-political
committee. We have looked at the issues of development and the protection of ground
water in a sensible and sensitive way.
Our ground water is more precious than gold. Those to whom we spoke in the places we
travelled throughout the world would endorse that remark. From time to time members
are criticised for travelling on investigative tours, to find out how better to do things. In
this case that criticism is unfounded. The cost of travel by this committee would be a
drop in the ocean compared with the money that will be saved by the State if these
recommendations are implemented.
We are talking about billions of dollars over time that can be saved by the State
protecting our ground water. In the United Kingdom and throughout the United States
billions of dollars are spent in treating polluted ground water. The pristine condition of
most of our ground water was the envy of most of the peaopIc we visited. The ground
water in the Gnangara mound is of pristine quality, and that is something we should
never let go and should never allow to be polluted. As I said, the cost of treating polluted
pround water is enormous, running into billions of dollars. If the State can save that
money over time, the money will be far better spent on hospitals, schools and other
facilities in the community. As the chairman said, there are 28 major recommendations
and many subrecommendations in the report. It is our hope and belief that the
Government will act on these recommendations to safeguard our ground water.
My electorate falls within the Gnangara mound watertable. The people north of Beach
Road rely 100 per cent on that ground water system. That water is pristine and t
people in that area want to keep it that way. There is always a demand for land for
development, probably no more so than in the northern suburbs where the population
growth is outstripping anywhere else in the State. The demand for good quality water
will increase as will the demand for land for development. I and the committee believe
adequate land can be used for development which will not encroach on the watertable in
the sensitive areas. That is absolutely essential. The United States of America and the
United Kingdom unfortunately have allowed development to take place over ground
water areas. An accidental spillage of perhaps one lit of chemicals from a dry-cleaning
business can make a polluted plume covering an area of about a mile wide and a mile
long. The cost of treating pollution is enormous, and it is a cost that we could well do
without.
The chairman has already covered everything that most of my colleagues would want to
say. I sincerely hope that the Government and this Parliament take seriously these
recommendations and act upon them for the long term benefit of the people of Western
Australia and the saving of such enormous amounts of money that would eventuate.
MR KOBELKE (Nollamara) [10.43 am]: I was pleased to be a member of the Select
Committee on Metropolitan Development and Ground Water Supplies. It was very
instructive for ine on a wide range of issues. It was great that the committee could work
so cooperatively and centre on the task at hand. I express my appreciation to all the other
members of the committee, in particular, the chairman, the member for Jandako:, who
did an excellent job in ensuring that the committee worked efficiently, was on target and
produced a report which will have considerable bearing on planning and the use of
pround water in this State for some time into the future. I also express my appreciation to
the clerk of the committee, John Mandy, and to our research officer, Derek Hopkins. He
is an expert in this area. He was able to provide information when asked and if he could
not provide it immediately, knew where to find it. His support to the committee was
invaluable. The select committee was established with the motion -

..to enquire into and report to what extent and in what manner development
should be pernuitted on or around pround water reservoirs in the Perth
metropolitan region, with particular regard to protecting underpround water
supplies ...
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That wording clearly indicates that for some time there has been a degree of conflict
between the push for urban development and the need to secure our very important
underground water resources.
The committee had to look at those different perspectives in terns of how Perth could
continue to be developed while ensuring the continued use of that water resource. The
information to the committee indicated that the water resource is so valuable that it must
have priority. If it is seen as a contest between different players, I hope it will not be the
Water Authority of Western Australia winning over the Department of Planning and
Urban Development but rather the people of Perth winning as a result of this
committee's work, with the Government taking up most, if not all, of the
recommendations that have been made so that the people of Perth will continue to enjoy
the valuable underground water resource.
It is worth, as the chairman of the committee did, giving a few figures which illustrate the
importance of the water resource. Currently the Water Authority in the Perth
metropolitan area draws about 230 million litres a year from our underground water
reservoirs. Forty per cent of public scheme water in Perth is currently ground water.
That is predicted to increase as the population of Perth grows. It is crucial that water
supply be sustainable. That involves a whole range of issues which people can find in
the report, if they care to read it. In the time available to me I will try to touch on a few
of those issues, We have had a policy of ensuring that the draw from those bores is
sustainable. We must continue that policy so that the resource is not overdrawn, which
could lead to its being polluted, to environmental consequences for the lakes within the
metropolitan area, or to a siwuation where that valuable water resource will dry up.
The quality of the water is obviously another major issue. One might have considered in
the early stages whether that resource was one which we wanted to maintain in
perpetuity. Perhaps it could be used for a certain number of years and if we drew on it
too severely or it became polluted, we might have a two tier system whereby we have
reticulated water in Perth of second rate quality and people can go and buy bottled water
for drinking and household purposes. Some people have put forward that proposal, but
the committee and I judged it to be totally unacceptable to the people of Perth. That
decision must be confronted and a government at some future time may wish to revisit
the issue and say that we cannot afford to maintain such a high quality public water
supply. I believe it would be silly to go down that road, and we say that at present our
high quality water supply should be maintained and we should not go to some form of
dual system.
The Onangara mound in the northern suburbs is clearly a major reservoir for Perth's
underground water supply. The Water Authority is taking 61 million kilolitres a year
from that area, which is about 28 per cent of the scheme water. It is estimated private
bores take out up to l00m k] from that mound. We can see it is a very important supply
for Perth's water. The Iandakot mound in the southern suburbs is a lesser source for our
system. It has a possible yield of 24m kd per annum, and the Water Authority draws 8m
kl. The public water scheme in Perth currently draws 40 per cent from ground water and
that is likely to rise. When one takes into account the use by about 80 000 private bores
and wells for irrigating domestic gardens, market gardens, public open space and
industry, there is a draw of 280m ki. In all, about 70 per cent of water used in Perth is
supplied by ground water.
That gives a clear picture of the importance of this marvellous resource we have. Other
water resources can be drawn on. There is the possibility of piping water from the north
and the use of underground water resources further removed from Perth. We have great
advantages with such a pristine water resource being located in the metropolitan area.
Some of those advantages are set out in the report and I will touch upon them briefly. It
is a very high quality resource and that means we do not have to look at any form of
purification, other than the most elementary type, to put that water straight into our
homes. The fact that it is clos to the areas where it is needed means there is a saving in
cost in being able to provide the water from a bore to a reservoir with minor treatment,
and reticulate it into our homes. If we had to use a resource further removed from Perth,
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there would be the additional cost of pumping the water to Perth and putting in place the
infrastructure to deliver water to the metropolitan area.
An example of how the water can be utilised in such a cheap and efficient way is the
present proposal by the Water Authority to supply water to the new suburbs developing
in the north west corridor of Perth. Those suburbs, which are springing up rapidly, will
have water supplied from the local area. [ will say more about urbanisation later, but we
know it leads to pollution of underground water resources. However, because there is
such an excellent source of water in that area, the Water Authority is currently planning
to simply draw the water in the area and reticulate it straight to the residences. It may be
that at some time in the future, because houses have been built over the water resource,
we will need to provide additional resources from other areas because of a reduction in
the quality of that water. At present it makes sound economic sense to provide water
directly from the area to the residences being established.
The second factor which supponts the continuing use of ground water is that the capital
expenditure required can be provided incrementally. When we build a major dam in the
hills or the south west we face a financial commitment of $20m to $40m, or more with a
particularly large dam. That is an upfront capital expenditure which must be met to
provide the first litre of water, whereas the water that is captured by the dam may meet a
need sometime in the future. There is also the cost of servicing the borrowings for the
expenditure which must be met upfront when the demand may be some time away. With
ground water there is a much smaller cost to put in place the bores and the treatment
system which may be necessary. One can then continue to extend the bore field as the
demand grows. There is a big cost saving in establishing a ground water bore system as
opposed to a large above ground dam.
Another advantage in using underground water is that the comparative yield for the water
is high. There is a great deal of variation between one bore field and another and
between one dam and another because of the effects of the soil, and the type of
vegetation and its density in that area. I understand that the production of water from
bills dams from our annual rainfall is about 5 per cent. That is, if so many millimetres of
rain fall in the catchment area, the amount finally pumped out could be about 5 per cent
of the total rainfall.
An underground reservoir such as the Gnangara mound may produce 10 to 20 per cent of
the water that falls as rain. We get a much higher yield from our underground water
resources than from our hills storage dams. If we look at the con trols which have been
put in place around the hills dams, we recognise the importance of that resource. When
we look at the various programs for the preservation of the Onangara and Jandakot
mounds, we find they do not have the same priority. Because people live in the area and
travel through it, they take it for granted that the area is as it always has been and there is
no need to make special provisions to look after the underground water resource. The
committee recommends that we educate people about the importance of waxer resources
and take steps to ensure we can guarantee the sustainability and quality of that
underground resource.
The effect of urbanisation on the ground water resource was looked at carefully by the
committee. We were made well aware of what has happened in specific areas of Perth
where the ground water has been polluted. Bores have been closed and withdrawn from
service in Owelup because of pollution in that area. It is a clear indication that when
urbanisation occurs over a bore field one is likely to have problems with the quality of
the water. There was the classic case in Dianella where the use of dangerous chemicals
in a backyard has meant that neighbours cannot use their private bores. The use of
ground water by private bores is a very important part of Perth's water supply. So not
only will urbanisation impact on the pristine water resource which is used by the Water
Authority, but also it has the potential in future to lead to a reduction in the draw by
private bores. The international experience brought back by members of the committee
who travelled overseas clearly indicated there are many examples where urbanisation has
led to problems with underlying ground water.
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A development in Western Australia, perhaps reflecting trends in other places, has been
the use of water sensitive design principles in modem urban developments. Along with
that aspect, one could look at the use of some form of caveat on the activities that can be
carried out in new housing estates. In that way one could look at reducing the nmount of
nitrogenous fertiliser being used and the control of various chemicals in order to ensure
pround water quality. Although those proposals are important and offer some hope, they
are as yet very much unproven and a great deal of work and experimentation must take
place before we can gauge how effective those methods might be. It is my clear
conviction that such measures are important for educating people about the importance of
our pround water and in trying to extend the life of the resource where it is already under
an urban area.
An example of that is the new suburbs in the north west corridor. I do not hold out any
hope that we could put in place new urban developments which would use water
sensitive design and some form of caveat to try to guarantee the quality of the ground
water resources under that development. That is not possible. We cannot lay down rules
and expect people to follow them within their own homes for the next 10, 20, 30 or 100
years. That is not a workable arrangement. We must accept that where urbanisation
takes place, we will be placing the ground water resource in that area at risk. We must
acknowledge that at sometime in the future it is likely the quality of that water will
deteriorate. It may be only a minor deterioration, so mixing that lower quality water with
better quality water from another area will enable us to utilise that underground water for
our metropolitan water supply. It is likely that in a number of cases the level of
contaminants will be such that it will not be possible to continue to use that underground
water. We will have to either forgo using that resource or look to very extensive
treatment processes.
One of the key recommendations in the report is that we need to draw a hard line around
our ground water mounds. We need to stop this battle of encroachment between
landowners who see their land as ripe for development and the need to preserve an
important water resource. The committee has suggested that the current boundaries are
somewhat arbitrary because they have been placed there because of cadastral boundaries
or similar lines, and we need a thorough review of such boundaries. That should take
place so proper scientific information can be brought to bear to establish what the
boundaries of those underground water protection areas should be, with a view to
maximising those water resources. It should not be conducted with a view to allowing a
further encroachment of development.
The first recommendation of the committee is that the Government should move without
delay to strengthen the legislative mechanism which controls the protection of ground
water resources. The planning legislation introduced into this place some months back
sought to make possible changes to the Environmental Protection Act that would reduce
the legislative powers to control our current underground water areas. We need to review
all the legislation to ensure that we have the necessary mechanisms to protect that ground
water and not to have variations between different departments leading to an
undermining of that control.
The committee looked at the different types of developments. In closing I will quickly
go through the recommendations that it made on the different types of land use above
ground water areas. The committee indicated that industrial areas are likely to cause
gross pollution of water resources and should not be permitted. The development of
commercial areas over ground water resources was seen to cause contamination and such
activity should be restricted in pround water areas. It should not be totally banned, but
there is a need for quite considerable restrictions to ensure we minimise that risk. The
use of pround over the water resource for rural grazing was seen to have little impact and
that could continue; that is, not in priority 1, but in priority 2 or 3 areas. The
development of horticulture over ground water resources would have significant impact
and should not be permitted. In the special rural zones it was seen that septic tanks of a
density not exceeding one tank per 2 ha were sustainable, and we could live with the
impact of that on ground water.
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I hope the Government will look at the committee's report seriously and take it up,
because the Minister for Planning has introduced legislation which will urbanise areas
which are currently priority 1, and that is not in keeping with the recommendations of
this committee.
MR MARLBOROUGH (Peel) [11.04 am): It is my pleasure to have been involved in
the process of the Select Committee on Metropolitan Development and Groundwater
Supplies. I pay a particular thank you to the member for Jandakot in his role as chairman
of that committee and the other committee members. I also thank the committee's
officers, John Mandy and Derek Hopkins, for their perseverance with the committee.
Committees have a tendency to set out with a plan to design a horse, but end up with a
camel. With the help of those two officers we kept our minds on the horse. The
committee has presented a significant and important document on the future of our
ground water supplies.
Western Australia is increasingly dependent on ground water supplies. Historicaly we
have seen a different attitude from Governments on the quality of our darn water as
against our underground water. We are fortunate that it has been more by good luck than
good management that our underground water is pristine. This committee looked
overseas at the standard of underground water and the problems that are associated with
the quality, particularly in England and America. This State must realise the potential
and the importance Of OUr underground aquifers and treat them accordingly or, as
indicated by earlier speakers, we will face a doubtful and costly future. Jt is doubtful that
we will be able to use our underground aquifers if we do not protect them, and it will be
costly having to rectify the problems that are impacting upon the existing underground
aquifers and the cost associated with bringing in new water supplies.
The Government must recognise that we have reached this far with good luck rather than
good management. This report states that the Government needs to better manage these
very scarce resources. Governments talk about the volume of water supplies, but that
does not convey the importance and significance that we should attribute to particular
water sources. Our ground water aquifers are crucial to the future of this State; so crucial
that the committee made a number of key recommendations. Water should be at the top
end of the decision making process in future planning of the metropolitan area. Although
this report specifically looks at the metropolitan area the guidelines can be applied to
underground water aquifers around the State where they are part of the public water
supply. Water needs to be a significant factor in the minds of the planners, developers
and the Government. It was evident to the committee that government departments are
not in step with each other when they look at this issue. This report states that the
Government needs a process to bring departments together which will give emphasis to
the protection of our underground aquifers. The Minister for Planning has had a quick
look at this repoirt, and I am not sure that he sees it in the same way as I do, but there is
no doubt that if the recommendations of the committee are implemented they will
severely restrict future Governments' planning.
The report recognises the mistakes we have made collectively in the past in allowing
Urban development, industrial growth and rural activity to take place above underground
aquifers. This report will be looked at by different sections of the community in different
ways. There is no doubt in my mind that the conservation movement will use this report
in future arguments with the Government over the need to have a quality of water that is
second to none in the world. In bringing together those government departments and in
recognising the need for a greater emphasis on water quality from the underground
aquifers, the Government must recognise that it will require money. We cannot increase
the research effort that needs to be put into the underground aquifers without recognising
that requires money. The committee has recommended that the Government should buy
land in priority 1 areas, particularly on the Jandakot mound, and the Government will
need to find the resources to buy that land. This report states that people should be
discouraged from operating in priority 1 areas. The report emphasises that the
Government should look at means of relocating people from the priority 1 areas. It also
recommends that a far greater emphasis be put on research, and that requires financial
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resources. If this report carries any weight at all the Government should give
consideration to allocating funds for research into water quality and the cost of
replenishing an aquifer if it is damaged.
The committee's report encapsulates the view that is held by members on both sides of
the House about the importance of water to the growth of Western Australia; not only
industrial growth but also urban growth. The report recognises that water quality takes
priority over other issues. It was not a priority when the Opposition was in government.
I have to live today with the Thornsons Lake development. I was involved in the
exercise of processing that development which took three or four years and there was
massive community disquiet. I attended meetings where government departments were
fighting each other. The Water Authority of Western Australia, the Environmental
Protection Authority and the Deparnment of lanning and Urban Development all had
different views about the development of Thornsons Lake. Looking at that development
today, I would have to say that I think we made a mistake. This view was put to the
committee by the chairnan of the EPA. I raise this issue now because the development
can be prevented from further impacting on the Jandakot aquifer if consideration is given
to the proposed urban cell in that area. The development of that estate is under way and
it is too late to stop it. The next three or four years will show whether my concerns can
be supported by fact.
I wish I had been through this process when the Opposition was in government and
before I was convinced by the engineers that a drainage system could take out of the
underground aquifers the impurities brought about by urban growth. Having seen what
has occurred around the world, I am not sure that I would be convinced today by the so-
called experts that that development should go ahead. It is those sonts of choices which
this report is asking government members and members of Parliament to make. When
they are confronted by developers, local authorities or their colleagues they should
determine whether development is likely to impact on underground aquifers. Their
decision is of importance to future generations.
This is an extremely important report and its importance will be judged by how the
Government reacts to it. It could end up like many other reports which are gathering dust
on a shelf. If the Government picks up the enthusiasm that was generated by the
committee under the chairmanship of the member for Jandakot it cannot allow that to
happen. The report has sufficient information in it to assist community groups who are
concerned about these issues. They will be able to use it as a educative document to
persuade the Gover-nment and the relevant authorities that water quality is the number
one priority in the future planning of the metropolitan area.
MR DAY (Darling Range) [11. 17 am]: I understand there are severe constraints to the
time available to the House and I will limit my remarks as much as I can. This is an
important issue and I trust I will have the indulgence of the Leader of the House to make
a few remarks.
Ground water supplies in Perth are extremely significant to the future development of the
Perth metropolitan area and currently supply 40 per cent of the metropolitan area's
drinking water. The pressure on the Jandakot water mound, in particular, and to a lesser
extent on the Gnangara water mound, to allow urban development has been significant in
recent years and that pressure is what led to the establishment of this committee.
It occurred to me in the early days of the committee's deliberations that it was like being
on a jury. On the one hand there were the landowners, developers and planners who
were keen for urbanisation to go ahead, particularly over the Jandakot water mound, and
on the other side were the conservation groups, the Water Authority of Western
Australia, the Environmental Protection Authority, the Commonwealth Scientific and
Industrial Research Organisation and others who were arguing that urban development in
such areas is not appropriate from the point of view of protecting drinking water supplies
in Perth. Consequently, the committee had to very carefully go through the issues in
detail.
The overseas travel which the committee undertook was very helpful and it led to the
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gathering of a great deal of evidence which was of great use to the committee when it
framed its recommendations. Overseas travel by menkrs of select committees is often
criticised in the public arena, and to sonic extent, in this Parliament, In this case it was
very useful and the conclusions the committee reached may well have been markedly
different without the overseas evidence and experience.
Mr Kierath inteijected.
Mr DAY: Most members would say that, but I make that statement sincerely believing
it.

The committee did see examples of where problems have occurred overseas. A lot of
expense has been involved in cleaning up contamination and pollution and, in some.
cases, the degree of contamination was very severe. Perhaps one of the most poignant
examples of the conflicts that occur and the problems which develop was evident from
the Edwards aquifer which is just outside San Antonio in Texas. Virtually all of the city
of San Antonio's water supply comes from the large, porous limestone aquifer which
exists to the north of that city. Most of the pround water recharge that occurs to that
aquifer is trough a number of sinkholes. The day that committee members were in San
Antonio the officials of the Edwards Underground Water District took them to a site
known as the DeZavala sinkhole which was being sealed to cope with the effects of
urbanisation and development.
The level of concern of that authority and the community generally was illustrated in the
following article by Rick Casey which was published in the San Antonio Express-News -

It is not easy to wax eloquent about a sinkhole, even one so locally celebrated as
the DeZavala Sinkhole, more poetically known as "the Blowhole."
The word "sinkhole" is not melodious. In fact, it is ugly.

..Perhaps we should begin with a spring, a much more poetic word, a word that
describes sparkling water gushing, giving life to verdant ferns and grasses, setting
a creek or river on its course.
... The DeZavala sinkhole, located near the intersection of Interstate 10 and
DeZavala Road on the city's Northwest Side, has drawn the interests of Bexar
County geologists and spelunkers (cave explorers) for decades. It was a
mysterious link to the underground aquifer.
It earned the name the Blowhole not because it looked like a whale's back, but
because you could stick your arm into portions of it and feel cool air.
At one point it may have been a significant source of water for the aquifer, but in
the last 10 years or so development in the area has caused the sinkhole to silt up.
On some days, however, you could still feel the cold air.
No more. Workers are busy closing the Blowhole. The reason: Nearby
development is turning a source of water for the aquifer into a conduit for
pollution.
Within the past 15 months, plans have been approved nearby for a McDonald's, a
Sonic Drive-In, a shopping center with a grocery store and a gas station. The
buffer that had, perhaps precariously, shielded the sinkhole is shrinking.
Finally, reluctantly, the Edwards Underground Water District and the Texas
Natural Resource Conservation Commission approved a plan to plug the
sinkhole - to cap it with steel-reinforced concrete.
Owners of the land have been ordered to build an adjacent pond so that during
storms, water that used to go into the sinkhole will not flood homes and
businesses downhill. The pond will cover as much as 3 acres and hold as much as
13 acre-feet of water. The water, much of which once went into the aquifer,
instead will evaporate into humidity.
The DeZavala Sinkhole is not one of the larger sinkholes in the area. But it is a
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well-known symbol for the uncounted numbers of sinkholes that are being
plugged by the building boom over the Aquifer Recharge Zone.
While a federal judge is telling us we must guarantee springflow at San Marcos
and New Braunfels, we are plugging the sources of those springs.
Each one is hardly significant, and so each plug in is approved on a case-by-case
basis. But according to officials at the Edwards Underground Water District, no
one is keeping track of the cumulative impact.
It is rime to do that, so we can understand the impact of the way we grow,
For now, however, we can only note the passing of the Blowhole,

That activity is demonstrated graphically in a photograph on page 88 of the report. The
local officials were obviously not happy about that activity. It is an example of what can
happen if one does not have an integrated and all of government approach to planning, as
we recommend in the report. It is not something that could easily happen in Western
Australia, but it happens all too often in the United States where there is a much more
fragmented approach to planning. Some of our recommendations touch on the need for
an all of government approach.
The central recommendation of the report is essentially that urban development should
not occur in areas that are important for Perth's future water supply, in particular the
priority 2 area of Jandakot water mound and other priority 2 areas and, of course, priority
r areas, most notably the Gnangara water mound. We gained the evidence for that
recommendation from a great deal of overseas experience. It is particularly well summed
up in a letter sent to us by Mr Randy May of the State of Connecticut Department of
Environment Protection, which states in part -

We also prefer to concentrate our dense development using creative planning
tools . .. in rural community centres, which we do not plan to use as a water
supply . -.. These studies -

Those are the United States Geological Survey studies mentioned in the report. It
continues -

- should indicate the need for great caution in allowing any significant
development in your Underground Water Pollution Control Areas. We certainly
do not recommend the type of intense small lot development that you describe.

I enjoyed my time on this committee. At times it was fairly time consuming but it was
very worthwhile. I and all members of the committee have learned a great deal. The
committee worked well together in a bipartisan way, as the member for Jandakot
mentioned. I particularly enjoyed the opportunity to look at these issues in a reasonably
scientific way and from a scientific perspective. We cannot always do that because of
time or perhaps political constraints. In this case we were able to go into matters in a
scientific way and make our recommendations on a scientific basis. As someone with a
scientific background, I appreciated the opportunity of contributing in that way. I thank
the member for Jandakot, who chaired the committee in an enthusiastic manner, the
member for Whitf'ord, the member for Nollamnara. and the member for Peel. I specially
thank also all the staff who contributed to putting this lengthy report together, particularly
Mr Derek Hopkins, the research officer, and Mr John Mandy, the clerk of the committee,
both of whom worked under a great deal of pressure in recent weeks to get the report out
on time. We are very grateful for the great degree of effort and work they have put in. I
place on record my thanks to Ms Janice Brummond of the United States Information
Service who accompanied us throughout our tour of two weeks in the United States of
America. It should be noted that any person, man or woman, who can keep the member
for Peel, the member for Jandakot and even the member for Whitford and the member for
Darling Range more or less in line for two weeks is quite a person. I commend the report
to the House.
Question put and passed.
[See papers Nos 597-602.]
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CHILD SUPPORT (ADOPTION OF LAWS) AMENDMENT BILL
Returned

Bill returned from the Council without amendment.

STATE SUPPLY COMMISS[ON AMENDMENT BILL
Withdrawn

On motion by Mr C.J. Barnett (Leader of the House), resolved -

That the Bill be withdrawn.

STATE SUPPLY COMMISSION AMENDMENT BILL (No 2)
Introduction and First Reading

Bill introduced, on motion by Mr Kierath (Minister for Services), and read a first time.
Second Reading

MR KIERATH (Riverton - Minister for Services) (11.30 am]: [ move -
That the Bill be now read a second time.

On 27 October 1994, 1 introduced the State Supply Commission Amendment Bill to give
legislative authority to the State Supply Commission to sell businesses or undertakings
on behalf of public authorities. This amendment Bill was necessary to give effect to the
Government's policy on privatisauion of government businesses in order to maximise the
return available from expertise, systems and intellectual property developed in the public
sector. The returns received from the sale of businesses or undertakings will enable the
Government to reduce state debt or to fund new services. The State Supply Commission
Amendment Bill (No 2) maintains these provisions under part 3A, and allows the
Government to introduce further changes to the structure of the commission and to
broaden the commission's powers and functions in taking carriage of public sector
reform initiatives in the contracting out and competitive tendering area.
Since coming to power in 1993, the Government has moved to improve the overall
functioning of the State Supply Commission and to enhance the policy framework that
governs the purchase of goods and services. Policy initiatives such as the government
purchasing charter, quality assurance, regional purchasing and a sharper focus on
competitiveness in public sector service delivery are examples. These changes have
provided a better focus on the importance of having in place ethical policies and practices
that stand up to scrutiny and accountability in which the community can have confidence.
At the same time, the commission has embraced a more strategic role in supporting the
public sector reform agenda in facilitating the sale of businesses and undertakings, such
as State Print and Radio Station 6PR; promoting the contracting out alternative, such as
facilities management of Supply West; and examining rationalisation opportunities
across government.
The Government recognises that the State Supply Commission has the policy
infrastructure, the required skills and the contracting expertise to implement strategic
reforms and rationalisation in the activities of government. Moreover, it has
responsibility for monitoring the process by which goods and services are supplied and,
through the devolution process, for ensuring agencies comply with commission policies
and practices, and meet their obligations under formal deeds of devolution. The
commission has a special unit to monitor compliance and this Bill will give the
commission authority to prescribe appropriate sanctions by regulation to strengthen its
role in this area. Greater use of quality management systems, as a requirement of
devolution in the future, will also provide another mechanism to ensure confidence in the
use and compliance by agencies.
I now briefly outline the proposed changes in the State Supply Commission Amendment
Bill. (No 2) and discuss their significance to the future role of the commission.
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Broadening the commission's role: The Report of the Independent Commission on
Public Sector Finances - the McCarrey Repont - signalled the importance of
competitiveness in public sector service delivery and the savings achievable by
introducing competitive tendering and wider contracting out. The scope for savings is
significant, when we consider that government is a major consumer of goods and services
in Western Australia. For example, in the services sector - cleaning, catering, payroll,
telecommunications etc - based on the existing value of contracts of $1.3b, savings of 20
per cent or $250m can be realised through better tendering, specifications, monitoring
and contracting out. The potential in this area is enormous.
For this reason the Government proposes to broaden the role of the State Supply
Commission to provide authority for the implementation of public sector reforms in the
area of contracting out, and competitive in house bidding by the public sector. To this
extent it is not intended to provide an exclusive role for the State Supply Commission in
supporting public sector reform, but to provide a role for the commission in
implementing appropriate government policies which affect the way agencies source
non-core activities. This broader function will provide the State with better overall
coordination of policy and implementation in this critical area. The State Supply
Commission will undertake this role in cooperation and partnership with agencies and
public authorities, with the primary goal of achieving savings, by pursuing contracting
out arrangements and aggregating demand for strategic public sector services. This will
ensure that real improvements in efficiency and effectiveness result to the community
through the cost and quality of services it receives. T1he Government is confident that the
Stare Supply Commission is in the best position to take carriage of these reforms. The
commission will act at arm's length, maintain high levels of integrity and foster
competitiveness in service provision to the government, In this manner, the benefits of
savings, efficiencies and effectiveness of government will flow to the community.
Separating the State Supply Commission from the Department of State Services:
Historically, there has always been a close relationship between the Government's
contracting arm and the support agency. Prior to the State Supply Commission, the
former State Tender Board had a similar nexus to the Government Stores Department.
While this close link was satisfactory in the past, it is no longer appropriate for the
broader role envisaged, nor is it acceptable to the Government. It is the Government's
view that separation of policy from service delivery is essential to achieving good
outcomes. This approach removes the conflict of interest that inevitably arises where the
policy and regulatory role becomes integrated with service delivery.
The Government's amendments will see the establishment of an office of the State
Supply Commission and the creation of a chief executive officer position to administer
the day to day operations of the commission. The commission will also have its own
dedicated staff appointed under the Public Sector Management Act, its own funding and
broader borrowing powers, and be self-sufficient with respect to resources. In essence,
the commission will have complete responsibility through its Chief Executive Officer for
all its resource requirements- In the future, while both the Department of State Services
mid the State Supply Commission will be separate organisations, I expect that the close
partnership will continue in the area of service provision and contract management. The
commission will have the strategic policy role, maintaining best practice, ethical
standards and tendering, and promoting contracting out; while the department will
provide specialist services, under a contract manager role, facilitating and coordinating
innovative services for the future. For all intents and purposes, the department will
operate under devolution, similar to any other agency. The separation of the department
and the commission also addresses one of the administrative issues reported by the
Auditor General in his recent report into government purchasing. This change will place
each organisation on a better operational basis, a clear focus on their respective missions
and roles, mid provide a better interface to the customer.
Membership of the commission: With the commission's new role in contracting our and
privatisation, the Government intends to broaden membership to include commercial and
business representation. To date, membership of the commission and its predecessor has
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traditionally been public sector dominated. The formation of the commission in 1991 for
the first time introduced iwo members from the Chamber of Commerce and Industry of
Western Australia and one member from the Trades and Labor Council. Future members
will be appointed because of their expertise in the new functions and role of the
commission, with more members coming from the pnivate sector. The membership of
the commission will be appointed by the Minister responsible and will include a
chairman and up to eight members. The chief executive officer of the office of the
commission will be an ex officio member. The future role of the commission will be to
provide strategic leadership and direction in achieving the Government's policy reforms
and priorities, and to give advice, active assistance and guidance in die implementation of
reform in contracting and tendening.
Other changes: This amendment Bill also introduces amendments to clarify the
jurisdiction of the State Supply Commission in the area of goods and services. Section
19(2) of the Act currently stipulates that the commission is not responsible for the supply
of goods and services where a public authority is specifically authorised to do so for
particular items under another written law. In addition, total exemption arrangements are
also available under the current Act. An amendment is proposed to change section 19(2)
to remove doubts about the commission's authority in this area, and strengthen the formal
exemption requirement, as suggested by the Crown Solicitor's Office.
The commission will continue to delegate responsibility to public authorities under its
exemption provision, and will monitor performance and compliance to policies and
practices. Amendments will also provide for sanctions to be set by the commission for
public authorities which do not comply with their terms of exemption. An improved
definition for goods and services will provide a better appreciation of the commission's
authority and jurisdiction. The commission will, through regulations, prescribe goods
and services under its jurisdiction. A consequential amendment to schedule 2 of the
Public Sector Management Act is also included with respect to the office of the State
Supply Commission and engaging staff.
In conclusion1 the range of measures outlined in this new amendment Bill will
consolidate the future role and direction of the State Supply Commission. The
Government envisages a more strategic role for the State Supply Commission in
implementing and coordinating policy reforms, and these changes will place the
commission on a proper legislative and administrative basis. I commend this Bill to the
House.
Debate adjourned, on motion by Mr Leahy.

SWAN VALLEY PLANNING BILL
Introducion and First Reading

Bill introduced, on motion by Mr Lewis (Minister for Planning)1 and read a first time.
Second Reading

MR LEWIS (Applecross - Minister for Planning) [11.39 am]: I move -

That the Bill be now read a second time.
This Bill is introduced into the Parliament to protect and enhance the Swan Valley. The
Swan Valley is widely recognised as an area of immense significance and importance not
only to the Perth metropolitan region but to the entire State of Western Australia. Its
combination of highly productive horticultural and viticultural areas, impressive scenic
and cultural landscape and tremendous tourism potential makes it outstanding. The
Government, like many in the community, has long recognised the need for careful and
sensitive planning to protect and enhance the special quality of the Swan Valley. The
Government is also convinced that clear objectives and strong measures are required if
the essential character of the valley is to be protected for future generations-
The Government made a pme-election commitment in its 1993 Swan Valley policy to
introduce legislation to establish the boundaries of the valley, to protect the essential
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quality of the valley, and to encourage horticulwural and viticultural production. This
legislation honou~rs that commitment.
Shortly after coming into office the Government established the interim Swan Valley
Strategy Committee to oversee and advise on the development of the Swan Valley
planning legislation. Under the chairmanship of the Hon Derrick Tom linson MLC, this
interim committee had wide representation including representatives from the local
community, the Shire of Swan, the Grape Growers Association, the Midland and District
Chamber of Commerce, as well as the Stare Planning Commission. The committee
examined appropriate mechanisms to protect the valley, to provide guidance on the
preparation of planning controls, to encourage appropriate uses such as agriculture and
tourism, and to provide approval processes to address development proposals. The
committee also conducted community consultations during its investigation. The advice
and recommendations of the interim committee are incorporated into, and are the basis
for, the Swan Valley Planning Bill.
The Bill defines the Swan Valley as an areas covering 7 200 hectares. The valley is
classified into four planning areas - A, B, C and D. Each area has prescribed for it clear
and strict planning objectives. Only planning and development proposals which meet the
objectives of the planning areas will be permitted. The Bill therefore strongly protects
and enhances the important uses and character of the valley without limiting its
possibilities.
Area A covers a part of Henley Brook and Belhus. It is characterised by hobby farms
and rural residential use. The objectives for it are to maintain its rural character and
encourage viticulture, horticulture, rural activities and tourism development compatible
with the rural residential use of the area. Uses which 'lead to degradation of the
environment and subdivisions which are not consistent with the objectives of the area are
not permitted. Area B is the primary protection or core area of the Swan Valley. Its
primary objectives are to protect viticulture production and traditional horticultural
activities. Tourist activities compatible with the rural character of the area and limited
expansion of existing retail and community facilities are permitted. Subdivision of less
than four hectares is not permitted- Area C is the rural living area in Millendon and
Herne Hill. Its objectives are to maintain the area's rural character, to establish a wide
range of rural activities, and to encourage horticultural and viticultural uses. Subdivision
of less than four hectreis is not permitted. Area D comprises the rural villages in Herne
Hill and Caversham. A range of residential lots of between 2 000 sq m and 4 000 sq mn is
encouraged. Service utilities and amenities are to be planned to service the residents in
the villages.
The legislation proposes to establish the Swan Valley Planning Committee. It will
comprise the following ten members: A chairperson appointed by the Minister; the
President. or nominee, of the Shire of Swan; the chairperson, or nominee, of the State
Planning Commission; a nominee of the Midland and District Chamber of Commerce; a
nominee of the Grape Growers Association; a nominee of the Swan Valley and Regional
Winemakers Association; a nominee from the Swan Valley Tourism Commission; and
not more than three persons appointed by the Minister, one being a resident of the Swan
Valley and one representing the Aboriginal interest of that area. The Government
considers it important that such a strong level of community representation be maintained
to assist in protecting the valley.
The committee's primary function will be to provide planning advice to authorities such
as the State Planning Commission, the Shire of Swan and the Swan River Trust. All
development, subdivision, rewoning and other planning proposals in the Swan Valley are
required to be referred to the committee for advice. The committee is required to provide
planning advice on proposals in accordance with the objectives set our in the legislation.
The Shire of Swan is required to make provision under its town planning scheme to
provide guidelines for land subdivision, development, infrastructure provision and urban
design to achieve the objectives of the legislation. The legislation empowers the Minister
to direct the council to make the necessary amendments to its town planning scheme to
include the guidelines should this prove to be necessary. The committee will also have
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the responsibility of providing advice to public authorities and the Shire of Swan on
remedial works to improve the physical environment of the valley and of specifically
advising the Shire of Swan on the implementation of differential rating to encourage
viticulture. The effectiveness, operations and functions of the committee will be
reviewed five years after the commencement of the legislation. This Bill provides the
framework, process and means for protecting and enhancing the essential quality and
character of the Swan Valley. I commend die Bill to the House
Debate adjourned, on motion by Ms Warnock.

STAMP AMENDMENT BILL (No 2)
Second Reading

Resumed from 22 November.
MR MeGINTY (Fremantle - Leader of the Opposition) [ 11.45 am]: The Opposition is
pleased to support this legislation; but we do so with a number of comments that we
would like to place on the record. Although concessions are being extended to farm
owners under this legislation, we believe other groups in the community are equally
deserving of special consideration when it comes to stamp duty. Also, quite serious
equity questions are posed by this legislation. Other groups in the community will feel
relatively disadvantaged by the favourable terms afforded to farmers as a result of this
legislation. The provisions of the legislation as originally drafted are too open and
generous and a number of problems could well arise where the purpose of the legislation
could possibly be defeated as a result of the open and generous nature of that drafting.
I will deal with this issue first. In the second reading speech it is quite clear that the
overriding purpose of the legislation is to provide for orderly succession where a farm is
handed on from one generation to another. To the extent the Bill does that, we do not
quibble with it; we simply make the observation that the broad definition of family
member is such that it is not simply a farmer handing on the family farm to his or her son
or daughter or, in exceptional circumstances, to other lineal descendants.
We are rather surprised to see that the property can be handed back up the line, if I can
put it that way, from a grandchild to grandparents. That does not seem to fit within the
broad purposes of the legislation, which is to provide for orderly succession. This
element of the Bill was described in quite delightful language by the Treasurer in his
second reading speech when he said, "Family member has been broadly defined to
include both lineal descendants and ascendants of the transferor." That means a
grandchild can, without payment of stamp duty, transfer a family farm back to
grandparents. That does not seem to me to be what was envisaged as an appropriate
subject of stamp duty exemption if one is talking about passing the family farm from one
generation to another. I raise that as being an example of the too-open and generous
provisions of this legislation.
The second area I want to refer to relates to a matter which I am pleased the Treasurer
has agreed to amend and that is the use of discretionary trusts. The Opposition was
concerned that the breadth of the use of discretionary trusts to avoid stamp duty was such
that it could well become a vehicle for tax avoidance rather than a mechanism to help
bona ide farmers. We would have put to the House that the Bill should be amended to
exclude discretionary trusts from the benefit of this concession where one of the
beneficiaries of a trust was a farmer. It seemed to us that that simply gave nothing to the
bona ide farmer who wanted to pass on a family farm within the family. It opened up
die scope for tax avoidance in a way that we found unacceptable. I understand the
Treasurer will move amendments to exclude discretionary trusts from the mechanisms
which will qualify for this stamp duty exemption, and we will support those amendments
in their totality.
Another aspect of the breadth of this legislation to which I wish to draw attention is that
it is not just a farm which is the subject of scamp duty exemption. In his second reading
speech the Treasurer said transfers on other property which forms an integral part of the
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farming operation such as milk quotas, egg licences and the like which is owned
separately from the land will also be eligible for exemption. I can think of a great range
of licences, quotas and other forms of property which form an essential or an integral part
of a range of businesses which an owner might want to pass on to a son or daughter and
they will not be given the benefit of this exemption. We are not talking in this sense
about the family farm but about other aspects of the fanning operation which will be
credited with an exemption from stamp duty. Again I express concern at the breadth of
the exemption granted.
This legislation will cost the Stare Vin a year, and that is a significant amount of money.
It could do an awful lot of good in each of our electorates. In many areas it represents the
cost of a primary school each year. That is the magnitude of the benefit that will be
granted to the farming community, and it is incumbent on this House to scrutinise closely
an amount of money of that magnitude which will be granted by way of exemption. The
legislation, if it is deficient, errs on the side of being too open and generous, and in my
view could be pulled back to meet the essential need which this legislation addresses; that
is, the orderly succession and passing on of the family farm from one generation of bona
tide farmers to a direct lineal descendant who will carry on the farming operation.
To return to our first ground of concern about this legislation, we believe other groups
warrant having the exemption extended to them. It is anomalous that only farmers will
only benefit from this provision. It no doubt reflects the power and influence of the
National Party in the coalition Cabinet that this legislation has been brought forward. I
can see no great reason for distinction between a family bakery or plumbing business in a
country town and a farm or farmer being granted stamp duty exemption. Those other
businesses which are conducted along similar lines in die same geographic locality - I
mean conducted by a family member -

Mr Cowan: There is one simple reason, which you know. The asset base of a farming
operation is much greater in termis of yield or income to the business. If a small business
is changing hands, nine times out of 10 the asset base is nowhere near as great as that of a
farm and the stamp duty is not such a significant impost on anybody wishing to transfer
across.
Mr McGINTY: I will make two points in response to that: The first is it is still an
impost on a business to have to pay stamp duty when it is passed on, for instance if the
local family butcher business is passed on to the son.
Mr Cowan: If you value the assets of that retail trading business at, say, $50 000 the
stamp duty applicable is nowhere near as great as the asset valuation on a property which
may be $550 000 arnd which would yield the same income and support the same number
of people.
Mr McGINTY: Certainly as far as stamp duty is concerned by and large, and there are
exceptions, it is not payable on the chattels; it is substantially on the land based
component. With a farming operation one does not talk about the goodwill which
attracts stamp duty in a normal commercial undertaking. That diminishes the stamp duty
that would be paid on a farm.
Mr Cowan: I am talking about goodwill in transferring a property inter-family.
Mr McCINTY: If a business is being transferred there is quite often a significant
goodwill component which attracts stamp duty. That is not applicable in the case of a
farm.
Mr Cowan: One would not take goodwill into account in the intergenerational transfer of
a retail business or a service business.
Mr McGINTY: I think one would, because one would be required to pay stamp duty on
the market value including the market value of the goodwill. There may not be any
goodwill transferred between the relatives, if I can put it that way, but stamp duty is
payable whereas it is not payable on the goodwill component in the transfer of the farm.
Mr Cowan: It would be a much lesser amount than in the case of property.
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Mr McGINTY: Firstly, stamp duty is payable. The Government is granting a total
exemption here. Whether it is a large or small amount in terms of whether it is a large
farm or a small country business, an exemption is granted.
Mr Cowan: The member for Nortrn Rivers mentioned one case where although it is
not goodwill the valuations are high, and that is in the fishing industry. That is another
primary industry and one might argue about whether we should grant an exemption there
as well, but we have not. That is about the only area I can see. If you are makting a
comparison between businesses in the service industries that exist in most rural parts of'
Western Australia, their asset valuation would be very low compared with those of land
owners and farmers.
Mr McGINTY: I will give another example. Although the land component of the
average small business, which may be a shop in the main street of town, will generally be
relatively low - particularly in wheatbelt areas - compared with the land value of a farm,
that is not the case when one comes to deal with those small businesses operating in the
city. A problem emerges, for instance, in my electorate of Fremantle. A family business
which might be a shop in High Street or Market Street will have a land value which
would probably be equal to the land value of many farms in the State. If that were
transferred to a son or daughter, most people, unless they have a different business
structure such as an incorporated company running the business, would have to pay
stamp duty to pass on that business to their family. That is the point I made at the outset;
there are equity questions.
Mr Cowan: I just did not want to see your bias against farmers being too broadly
expounded!
Mr McGINTY: I spoke to my farmer brother this morning and accused him of being a
closet National Party supporter! He said that members opposite are better socialists than
the Labor Party these days, so he was happy to accept that criticism.
Mr Cowan: Tell him it is time he came out!
Mr McGINTY: I will telephone my other brother who is a farmer as well, and speak to
him about the issue, so there can be no question of bias.
The other priorities that this legislation should address before the exemption of payment
of stamp duty on farm transfers between lineal relatives are best illustrated by actions
taken by the former Labor Government. As a question of priority people on low incomes
and people with a demonstrable need, or where there is a social purpose to be achieved
by granting the stamp duty exemption, or in order to remove a measure of discrimination
or unfair treatmnent between one class of people and another should receive priority in the
extension of stamp duty exemptions.
I will refer to the position facing people on low incomes and first home buyers. Before
1983 there was a concession on the stamp duty payable on conveyancing to people on
low incomes where the value of their principal place of residence was less than $50 000.
On the transfer of that property the Stamp Act provided for a concessional rate of duty at
1.5 per cent whereas the normal rate on a sliding scale for a property of that price was
between 1.75 and 1.79 per cent. The State recognised that a concession should be paid to
people on low incomes or people purchasing a property of relatively low value in order to
assist them into home ownership. That is a most worthwhile area. In 1989 further
concessions for first home buyers were produced by the Labor Government at that time.
Under the form of the first home owners stamp duty rebate, the purchasers of a first home
were granted a rebate of $500 off the stamp duty which would otherwise be payable on
the purchase of a first home. That is a significant assistance to particularly young
families, generally speaking, lower income families and people who might otherwise
have been struggling to get into home ownership. That rebate did not apply to all first
home owners. It applied to first home owners buying a modest first home. The rebate
applied to a property with a value of less than $80 000. In the case of property in the
north west above the 26th parallel the value was $120 000. Any first home owner
purchasing a property beneath those limits attracted the $500 stamp duty rebate. Those
limits were increased to $85 000 and $127 500 respectively from 1 November 1989. It is
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probably time diat the Government gave consideration to adjusting those limits up to a
reasonable figure. The last figures that I saw on the median house price in the
metropolitan area was somewhere in the vicinity of $115 000 or $120 000.
If the Government is keen on continuing this form of assistance to first home buyers at
die lower end of the scale, a more deserving and socially justifiable scamp duty
concession would be to increase the threshold of the value of a property from the current
$85 000 up to something approaching the median value of a property in Perth. That
would give both the housing industry and young people moving into their first home the
sont of boost they need. Today in Perth it would be very difficult to find any property
worth $85 000 or less. If the Government is keen on assisting those people and using the
Stamp Act as the mechanism for doing that, that would be an appropriate step to take. I
would endorse that move prior to the $4m worth of generosity that is being bestowed on
the farming community regardless of need. At least with first home buyers, and a limit
on the value of property, we know that assistance would be targeted at where it is needed.
Although I am sure in the case of many farmers the stamp duty concession will be
welcomed, it has not yet been made out that in every case it will target people who are in
need of that concession.
The second area that action was taken to assist first home buyers was in relation to stamp
duty on mortgages. Prior to 1 November 1989 stamp duty was payable at the rate of
0. 15 per cent on all mortgages irrespective of the amount. On 1 November 1989 chat rate
was increased to 0.25 percent, with a higher marginal rate introduced for that part of the
mortgage in excess of $35 000. A concessional. duty rate of 0.25 per cent was introduced
at the same time to apply to all owner occupied residential mortgages irrespective of the
amount. That was a significant concession to owner occupiers of residential property
which has been taken advantage of over the years and been much appreciated. Again it
may well be time to look at the stamp duty on the mortgages and adjust the threshold
amounts that attract the various levels of concession offered on stamp duty. Home
owners as a group of people in the community, particularly first home buyers and
purchasers of lower cost housing, should be targeted for assistance prior to general
concessions being granted to farmers regardless of any demonstrated need. I have no
objection to the Bill and the Opposition will be supporting it to the extent that it offers
support to farmers who need it. As with all groups where no means test, threshold or
qualification is applied, I am sure this will benefit the rich as well as the poor, and as
such appears to be somewhat misguided legislation.
The other priority that should be addressed by the Government relates to de facto
couples. Action is needed in this area in order to remove a discrimination which has
existed for a period. In 1991 the then Labor Government put de facto marriages on the
same basis as legal marriages in so far as property coming into the marriage was
concerned. On marriage, property which becomes the joint property of the married
couple is exempt from the payment of stamp duty. If one person owns property pnior to a
marriage and it is transferred into joint names on the marriage, the transfer can be made
without attracting ad valorem duty; however, the position for de facto couples is
different. The amendment made by the Lawrence Government in 1991 created parity
between de facto couples and married couples on entering into the relationship or on the
acquisition of the property. A very significant proportion of couples in Western Australia
are not legally married; they operate on a de facto basis. All of the statistics indicate that
the proportion of those couples is growing. The 1991 amendment to the Stamp Act was
designed to reflect that change in social make-up and to extend the benefits enjoyed by
married couples in stamp duty exemption to de facto couples who had been in a de facto
relationship for two years or more.
A gap in the law exists not so much for couples going into a de facto relationship, but for
couples coming out of a relationship. At the end of a relationship, or the divorce in the
case of a legal marriage, a deed of settlement or a court order made under the Family
Law Act, if the couple were married, divesting or transferring themselves of property
stamp duty will not be payable on that transfer of property. However, if the couple were
a de facto couple stamp duty is payable on the break-up of that relationship. If stamp
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duty is not payable on the transfer of property going into a relationship, whether a couple
are married or det facto, it seems that the same sort of rule should apply at the end of the
relationship. If the relationship breaks up stamp duty should be treated consistently, and
should be either paid or not paid. It should not depend on the class of relationship,
whether de facto or legal. That is a discriminatory element of the operation of the current
law. I do not point the finger at anyone in particular for creating that level of
discrimination, but having brought it to light it should be attended to as a matter of
priority, so that married and de facto couples are treated equally before the law in the
payment of stamp duty on the transfer of property.
The Opposition supports the legislation. We believe it contains inequities and those
inequities will be exaggerated by the granting of the stamp duty concession to farmers
regardless of any demonstrated need or any financial incapacity they may suffer. It will
create inequities between farms and other businesses in rural communities, and perhaps
even greater inequities between farmers and proprietors of city-based family businesses.
Those inequities are something this Parliament should avoid. We should do our best on
all occasions to avoid creating inequities. It is clear that the inequity that will be created
by this legislation is the result of the political influence and support base of the National
Party.
The Opposition does not oppose the legislation, but simply draws attention to its
shortcomings. It is pleasing that the Treasurer indicated his preparedness to at least
exclude discretionary trusts from the operation of this exemption on the basis that it
would provide a vehicle for tax avoidance. For those reasons the Opposition is happy to
indicate its general support for the legislation. It wishes it were extended to more
socially deserving causes; for example, lower income families, first home buyers and de
facto couples on the break-up of a relationship. They require urgent consideration by
way of stamp duty concessions. Nonetheless, this legislation will achieve a good end
result.
MR McNEE (Moore - Parliamentary Secretary) [12.14 pm]: This measure has been
positively received by the people in my electorate. I am very pleased that the Treasurer
understands how business in the rural community operates. It is much easier to approach
a man who understands! Those people are price takers; they do not have the opportunity
to look at the income and outgoings and say that their product is worth a certain amount.
I understand what competition means and I can advise members that many farmers in my
electorate have been desperately waiting for this legislation. Soon after the Premier was
elected to that position, I approached him and was elated with the sympathetic hearing he
gave to some of my electors. This Bill will be a positive help to them. These people are
suffering because of poor world prices, bad seasons and an absolutely terrible
Government in Canberra. They will be even more scared today with the latest from
Canberra; that is, there may well be a tax on hair cuts! Members should bear in mind that
a promise was made that there would be no new taxes.
The farmers in my electorate are under enormous pressure and the business people in my
electorate welcome any measure that will help them. They clearly understand that if
there are viable farms within the rural sector their businesses will benefit. The people in
my electorate would like me to express their appreciation to the Treasurer and the
Government for taking this measure to assist them in the operation of their properties.
MR CATANIA (Balcatta) [12.17 pm]: I support the Bill, but I will outline some of the
inequities in it. I am concerned that the concessions signalled in this Bill will not benefit
those people the Leader of the Opposition referred to. I will also refer to small
businesses which equate to a family farming business. The Opposition supports the
provision which grants exemptions and relief to people transferring fanning property to
family members. The object of the Bill is to ensure that the shares of a family company
attract that relief. The Bill exempts duty on deeds that grant power of attorney which, as
the Treasurer said in his second reading speech, addresses an anomaly in the Act.
The Bill contains five clauses. Proposed section 75D is of interest to me because it
includes the definition of family member. This clause is far reaching and it no longer
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applies to what is known as the immediate family. It is a broad interpretation and, as the
Leader of the Opposition indicated, it gives an indication that there will be an orderly
transfer of properties between farmers. The definition of family member is as follows -

(a) a child or remoter lineal descendent of the person;
(b) a parent of remoter lineal ancestor of the person;
(c) a brother or sister of the person or remoter lineal descendent of the brother

or sister of the person;
(d) an aunt or uncle of the person or
(e) the spouse or forner spouse of that person ...

I am certain that the Treasurer's main object was to ensure an orderly transfer of family
farming properties. However, this definition is far too broad and I am sure that that was
not the Treasurer's intention, but I am certain it may have been the intention of his
coalition partners.
Under this Bill shares in a non-listed farming company will not attract stamp duty.
Exemptions will be available to people involved in fanning activities and farming
production. Primary production is very significant and I am sure that is the reason it will
attract an exemption. A farm involved in primary production will not attract stamp duty
if it is transferred to a family member. The definition of primary production under this
legislation is as follows -

(a) the growing or rearing of plants (including trees, fungi or any crop) for the
purpose of selling them, parts of them or their produce;

(b) the breeding, rearing or maintenance of living creatures for the purpose
of -

(i selling them (or their progeny) for food;
When I was briefed on the Bill it came as a revelation to me that this definition could
include the breeding of honses. Although it can be a primary production activity, it is not
one that members would associate with the transfer of a family farm. I was surprised that
breeding horses would attract an exemption from stamp duty, although I was advised that
it does not apply to businesses of horse training.
I was also surprised to note the provision applying to statutory licenses associated with
primary production. The Treasurer referred to the statutory licenses in his second reading
speech and once again they include horse breeding as well as milk quotas and egg and
potato licences. All of these attract an exemption from stamp duty. Like most people in
the community when I think about farming, the family property and the family operating
it come to mind. If a father can no longer operate his farm it is generally transferred to
his immediate family. The inclusion of statutory licences and a broad range of activities
associated with primary production is inequitable compared with the rules applying to
other areas of business in the community. I was very surprised at that provision of the
Bill. Certainly, I would have baulked at including those activities in the exemption
categories; nevertheless, they are included. The Treasurer said in his second reading
speech -

Stamp duty therefore is a disincentive to the transfer of ownership. This
disincentive often leads to the postponement of the transfer of a farm to a family
member until the owner's death, which can reduce the incentive for family
members who work the land to optimise the farm's productivity until certainty of
ownership is available.

That principle can also be applied to any other family business, many of which are run
entirely by family members. Businesses are handed down from father to son when, as
with farmers, the father reaches a stage at which he no longer has the energy to carry on
the business and wants to transfer it to another family member. Is this situation any
different from that referred to by the Treasurer in the second reading speech? Is there a
disincentive for the families in small business?
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Mr Court: It is like capital gains tax.
Mr CATANIA: Lots of taxes are disincentives. Is the situation any less emotional for
city business people who for generations have been involved in and have strong ties to a
family business? The whole family life, business and social, is tied up in that business.
Is any less tradition or emotion involved in the transfer of that business than in the
transfer of a farming property?
Mr Court: The big difficulty for the farmers is chat they have a large assets tied up, and
often there is very little return. In some seasons the return is negative. The farming
industry is unique in that way.
Mr CATANIA: I do not know how unique ir is. Obviously farmers have a problem in
that area, but the same could be said of a number of small to medium size businesses,
partnerships or small family companies. Many of these have a large asset base, for
instance, the investment in machinery in a small manufacturing business. In years of
economic downturn those businesses yield little return. The difference between a family
business with farming as its main activity, and a family business based on small scale
manufacturing, fishing or service industries, is very small. In service industries, I am
aware of investment businesses and consultancies and travel agencies which now sell for
prices in the vicinity of $250 000. Such companies attract a substantial amount of stamp
duty when they are transferred.
Mr Tubby: What is the annual return on that investment?
Mr CATANIA: It is generally not high.
Mr Tubby: Percentage wise?
Mr CATANIA: I am conversant with the travel industry, which has a return between one
per cent and two per cent on a turnover between $3m and $5m.
Mr Trenorden: That is not a reasonable comparison because most of the money involved
will never be seen by the nravel agent anyway. You are showing your ignorance of the
farming industry.
Mr CATANIA: I am not.
Mr Trenorden: Some of you people would not know what a farm is.
Dr Gallop interjected.
The DEPUTY SPEAKER: Order! Interjections are allowed from time to time when the
person on his feet is prepared to accept them. However, intcrjections are not allowed
across the Chamber among other members, otherwise there would be chaos in this House.
Mr CATANIA: I accept the interjection by the member for Avon because the ignorance
he accuses me of, is coming from his mouth.
Mr Trenorden: You do not have a clue. Your statement should be circulated throughout
the wheatbelt. You are totally devoid of any knowledge in this area.
Mr CATANIA: The member for Avon can circulate my comments throughout the
wheatbelt. It should be noted that I agree entirely with the exemptions provided in this
Bill. However, those exemptions should favour not only the people represented by the
member for Avon, but also those represented by members with metropolitan electorates.
The Opposition does not oppose the exemptions, but they are discriminatory. It is
relevant and logical to draw an analogy between farming businesses and family
businesses in which the ownership is transferred from one member of the family to
another. These businesses should be given the same consideration as that given to
fanning family businesses when property is transferred.
The member for Avon aptly stated that the people believe they have a right to these
exemptions; the National Party believes that only its constituents, and no other people in
Western Australia, have that right. Unfortunately, in the same way that the influence of
the National Party has been evident in the proposals for retail trading hours, it is also
evident in this legislation. The exemptions from stamp duty will apply to the transfer of
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a fanning property between family members, and to statutory licences and assets of the
farm. That is an inequity that should be addressed by the Government which was elected
as, and promoted itself as, a Government which understood the problems faced by small
business and business in general. Its behaviour in this case is discriminatory because
family businesses in the city and country towns are not protected from paying stamp duty
when a business is transferred from one family member to another. The Government will
forgo approximately $4m a year by providing this exemption to farmers. The Treasurer
said that the benefit of this forgone revenue will flow directly to the farming areas of this
State. The same amount of money used to relieve the stamp duty burden on small
business would be better spent. The flow on effect would be the development of small
business. If family businesses did not have the onerous task of paying amounts between
$20 000 and $40 000 when the businesses were transferred from one family member to
another, that money could be spent on the business. In addition to providing employment
for family members, it would ensure the viability and continuity of the business. That
should be compared with the money forgone in the collection of stamp duty. Thewe are
more small businesses than farms and an exemption to them could cost $Sm. $10m or
$15m. The sacrifice of that revenue by the Government in providing that exemption
when those businesses are transferred between family members would be repaid in the
benefits it would provide. The Bill is an indication of where this Government and its
coalition partner, the National Party, come from because they are allowing relief or an
exemption of stamp duty to a particular group, farmers, and businesses that are not
involved in farming will not attract the same relief. It is an example of this
Government's hypocritical attitude because it has stated that it intends providing a
climate for small businesses generally in which they can develop to provide this State
with financial benefits and thereby more employment opportunities.
The Opposition supports this Bill. However, it is concerned that the farming sector is the
only business sector that has the family as the basis of its operations that has been given
an advantage. The Bill is an example of the discrimination that this Government is
prepared to indulge in to satisfy National Party members.
MR D.L. SMITH (Mitchell) [12.38 pm]: If I were my old passionate self, I would
say that this Bill is tailor made for one of the classic speeches from a member on this
side. Here is a Government which, on the face of it, is providing at least a $4m benefit to
sectional interests.
Mr Court: They are your constituents.
Mr D.t. SMITH: The Treasurer should wait until I finish.
The Bill provides a benefit to the landed gentry and the landed gentry who will benefit
most are those who are among the wealthiest of the landed gentry because their
properties will be worth more than anybody else's. Even I can see that this Bill does
something which is long overdue and which I welcome. I should make it clear that some
of my relatives, both on my side and my wife's side, will benefit directly from this
legislation. I do not expect to share in any of those benefits, but I should disclose that
somne of my relatives may benefit. The question for us as a Parliament is that when the
Government is raking in the money and therefore has, because it is raking in the money,
some capacity to reduce the burden of taxes on the community, why should we select a
particular group in the community to be the beneficiaries of that change rather than the
benefits being shared around as has been suggested by the member for Balcatta? The
fact is that this section of the community deserves special consideration and there are a
range of reasons for that. In essence, despite my hopeless attempt at humour when I
referred to the landed gentry, farmers are the backbone of our rural community. Without
the farmers in our rural communities, rural Western Australia would be a whole lot
poorer, both in ternms of the quality of life that we have and the little strength that we
have left in many of those rural economy sectors.
Mr Trenorden: A great many of them are among the poorest people out there.
Mr D.L. SMITH: I will come to that. The second thing to recognise is that, in the
business community generally, farmers probably receive the poorest returns on their
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capital assets throughout their lifetimes. In many cases, it is a negative return, but in a
vast majority of other cases the return would be in the order of 1 or 2 per cent on their
capital assets and do not receive any sont of quid pro quo by receiving substantial
incomes from other sources as a result. As the member for Avon said, many of our
farmers are among the poorest and most disadvantaged in our community because they
are not receiving enough income from the land to support themselves and their families
and, in some cases, their extended families. Beyond that, we should recognise that the
time when farmers wreaked havoc on the local environment has gone. Farmers are now
the keenest conservationists that we have and their involvement in land care programs
and in the maintenance and care of the wellbeing of their properties is an essential part of
protecting the rural environment of the State and our heritage. As I said, they do not get
the return in income and they do not get the return on the capita] assets; they simply work
their bunts off on their farms, directly by the management of their properties and,
indirectly, through the land care programs, enhancing the heritage of this State.
The third reason farming communities should be and are properly considered in this
legislation is that, the economic problems that they are experiencing are creating many
interfamily difficulties for the partnerships involving family relatives and father and son
situations. It is obvious that the farmi can no longer support two, three or four families.
That causes a lot of personal stress between those families and between the members of
those families as decisions are made about who will leave the farm. In many cases, the
decision cannot be made because, by the time stamp duty is paid and other matters have
been attended to, what was on the face of it a substantial equity which someone could
have taken to start off somewhere else and buy a house or put a deposit on a house,
disappears in the payment of stamp duty that has to be borne by the family. I have a
great deal of concern for the angst that goes on in these families as they try to work out
whether it is feasible for someone to leave, who will leave -

Mr Trenorden inteijected.
Mr D.L. SMITH: It has all sorts of impacts on the families at that stage. Enormous
family stress is created by having to assist someone to leave by giving them some hope of
starting again somewhere else and managing the cost of the break-up which involves the
payment of the stamp duty. If, in the process, this legislation does help the wealthiest
and the better off of the farmers, that is a small price to pay to achieve the general benefit
that will be distributed among the rural community. The economic benefits for the State
will be the reorganisation of many of our rural industries that needs to occur. The fact
that some people have to leave their farms will be expedited and made easier which will,
in turn, make those who remain more efficient and, in terms of the family inheritance,
make them work harder in their farming operations and concentrate on them more.
The one rider that 1, as a former lawyer, have to convey to the House is that I hope in a
way that the legislation does not lead to an unfortunate degree of pressure by the younger
members of these families to get the old bloke off the farm and into retirement. There is
a right time for people to retire from farming and go to their nearest towns and continue
to make a contribution to the community through the services they provide to that town.
However, it is a problem in some farming families that, for various reasons, pressure by
the younger members of the families is placed on dad to get off the farm earlier than he
deserves to go. That is unfortunate. In the process, we sometimes lose our best and most
experienced and wise farmers. One of the things this legislation will do is increase
opportunities for the younger family members to tell dad that there is no reason for his
hanging around -

Mr Trenorden: Not if you use family trusts.
Mr D.L. SMITH: It can be dealt with in all sorts of ways. However, it is one of those
things that we have to keep in mind as the application of this legislation becomes
effective.
The Treasurer estimated the cost of this measure at S4m. I do not know how that has
been calculated. I presume it was calculated on past experience.
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Mr Court: It is a rough approximation.
Mr D.L. SMITH: I think it will be substantially mare than that because of the fact that
interfamily transfers have been very suppressed because of the stamp duty imposition.
Mr Court: It might be mare in one year up front.
Mr Trenorden interjected.
Mr D.L. SMITH: In that sense, it is not directly forgone. However, if the cost is
measured in terms of what will incur stamp duty, it is likely to be slightly higher. In
every sense, no matter what I or any other member on this side have said, I congratulate
the Treasurer. If he goes back through his records and his predecessors' records, he will
find letters from me enclosing letters from farmers and their families urging the
Government of the day to enact these changes. I have always supported this change and I
welcome the fact it has been done. The one concern I have is about the application of
same of the rules. Farming land is defined as being used solely or principally far the
purposes of primary production. Exactly how we are to determine whether that is the
case is not disclosed by the Bill. The Treasurer will be aware that in the land tax arena
the test is applied of where the bulk of a person's income comes from as to whether they
get the primary producers' exemption for land tax. I hope that sort of test is not applied.
I have recently had a couple of unfortunate cases on land tax exemption. One involved a
person who had been leasing property from a family for same time. Under the will of the
landowner, when he died the lessee was to receive an interest in the property as owner.
That is not directly what happened. He received a life interest as a result of
considerations by some of his family members and he ended up with the freehold. In the
period from the date of death and the date when the land was transferred to him, an
application was made for primary duty exemption for land tax assessed during that
period. He could not meet the income test because as a lessee of the property his income
was so low and his age so old that he was able to qualify for the age pension. Therefore,
despite the fact that he worked the farm as best he could, his principal income was his
age pension. Under the ordinary rules it is hard for him to argue that he received the
majority of his income from his primary production - in fact he had very little income
from his primary production.
The commissioner has not yet given a final ruling. In the period between the death and
the date the freehold passed to him, the commissioner ruled that duty has to be paid. If
these rules are interpreted as strictly, we will need to define the use of a property for
primary production and then we will run into difficulties. Like most people on both sides
I would not want the Treasurer to be too sympathetic to the wealthy professionals with a
farm used as a tax haven and to give them the sort of exemption they may be seeking.
On my reading of the legislation there seems to be no reason why they should not qualify
as long as the land used as a tax haven is used for primary production. If we go into the
business of an income or actual use test. I hope that enough discretion will be left with
the commissioner to ensure that those people, even though they are very poor and may be
dependent on social security through family benefits, unemployment, sickness or age
benefits, are nonetheless treated as being farmers and using the land for farming purposes
under this legislation.
The Treasurer has chosen the community group of farmers who deserve to benefit under
this legislation. I congratulate the Treasurer on doing it so early in his term.
MR TRENORDEN (Avon) [12.55 pm]: I am appalled at the ignorance of the member
for Balcauta. I will rake great delight in making sure his comments are spread wide in the
rural community. I congratulate the member for Mitchell, who has a much better
understanding of what this is about. There is a huge difference between a travel agency
valued at Sim and a farm valued at Sim. The member for Balcatta has obviously no
comprehension whatsoever of that. As the member for Mitchell has pointed out, the
farming industry is knocking out a substantial amount of the wealth of this nation.
Farmers earn very little, in some cases they have negative income from their assets. Not
many travel agents are in that position.
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I ant alarmed that at the last minute this Bill is to be amended to remove the death
discretionary grust from the transactions because of concerns about people fiddling the
system. I worry that it dramatically affects many of those families waiting for the
passage of this Bill. Some people may wish to transfer their assets into a trust and others
who have assets in trust may wish to go the other way. I askc the Treasurer whether the
proposed amendments affect people coming out of family trusts into a private ownership.
Some people have not gone into financial planning for many years because of the
draconian cost of the arrangements. Family trusts allow a person, who has toiled for
whatever number of years to build up his assets and his enterprise, to pass that on to
future generations and remain in some degre of control. Members who know about
trusts know they were born at the time of the crusades when crusaders were dashing off
and people did not know whether they would come back. Their assets were protected in
those times by trusts. From telephone calls to my office I know that many people are
waiting for the passage ibis Bill to put their assets into trust I am concerned that the
people who drafted legislation were unable to make it tight enough. That will cause
some pain to the rural community. I would like from the Treasurer his attitude about
whether this matter can be quickly revisited, as I hope it will. Lawyers, accountants and
farmers who have telephoned me have made it known that an important need is to make
sure that trusts are included in the transactions.
MR COURT (Nedlands - Treasurer) [12.57 pm]: I thank members for their suppont of
this legislation. The Leader of the Opposition said there is a question of equity, in that
one group in the community is being given an exemption and many others are not. I
agree that that is exactly what is happening. We have identified the transfer of farms as
not just an economic issue but very much a social issue that needs to be addressed.
Farmers have been reluctant to transfer their properties while they are alive to other
members of their families because of excessive levels of stamp duty. All I can say to the
Leader of the Opposition and other members who raised this is that we are looking at
extending it further. They have to give us some points for starting the process. The

inister for Finance wants to extend it very quickly into a wide range of areas, but this
has some ramifications on revenue. The Treasury is saying, 'Hang on, we do not mind a
bit of reform and some exemptions, but we also have to watch our pretty restricted
revenue base." That is not stopping us from pushing ahead to see where we can get rid of
what we believe are anomalies in the system. I agree that the Bill singles out one group,
but it is a start. The member for Mitchell probably summed up pretty well why this is a
good area to start.
In respect of the avoidance questions raised by the member for Avon, whenever one
commences to change the Stamp Act it becomes pretty complex. People will always try
ways to work around and use these changes for the wrong reasons. In drafting this
legislation we spent a huge amount of time trying to make it as wide as we possibly
could. The Minister for Finance worked with a learn of people to try to go through all the
different areas and expand it as much as he could. Some tax avoidance loopholes were
brought to our attention after the legislation was drafted.. Officers of the Taxation
Department have been unable to guarantee that they could not be used in some form as an
avoidance mechanism. That is the problem we ran into with this legislation. It sounds
simple to say. "Let us exempt farmers from stamp duty on transfers between their
families", but it has proved to be a bit more complex than that.
Mr Trenorden: We have sent a signal out there that people have picked up, and some
people will be concerned about it.
Mr COURT: We will debate that matter further at the Committee stage. I will explain
die difficulties we have run into in this area. In general I thank the members for their
support of the legislation.
Question put and passed.
Bill read a second time.

Sitting suspended from 1.0010o 21)0 pm
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[Questions without notice taken.J

MATTER OF PUBLIC INTEREST - ATTORNEY GENERAL, REMOVAL
FROM CABINET

THE SPEAKER (Mr Clarko): Members, today I received in the prescribed time a
letter from the Leader of the Opposition seeking to debate as a matter of public interest
the removal of the Attorney General from the Cabinet. If at least five members stand in
support of the motion, I will allow it

[At least five members rose in their places.]
The SPEAKER: The debate shall proceed on the usual basis with half an hour allocated
to members on my left half an hour allocated to, members on my right, and three minutes
to the Independent member should she seek the call.
MR McGINTY (Fremantle - Leader of the Opposition) [2.33 pm]: I move -

That this House calls on the Premier, in the promised Cabinet reshuffle, to
remove the Attorney General for her continuing maladministration of her
portfolio, her failure to maintain the confidence of the judiciary and her
demonstrated lack of integrity on matters before this House.

It is the unshakeable view of the Opposition, and I believe also of the community, that
this Attorney General, who has been described as having the survival instinct of a
political cockroach, should be thrown out of office. It is incumbent on the Premier in the
reshuffle that he has talked about straight after Christmas to do a great service to this
House and to the people of Western Australia in the administration of justice in this State
and remove the Attorney General from her office.

Several members inteijected.
The SPEAKER: Order! The member for Melville.
Mr McGINTY: It is not simply because 78 per cent of the public in Western Australia
want her removed from office - those figures come from an opinion poll published in The
West Australian on 24 June - but because in their view she is doing damage to the
standing and credibility of our entire justice system. It is not just because of what has
been an unprecedented attack from every element of the legal profession and the
judiciary in Western Australia, from the Chief Justice of the Supreme Court of Western
Australia to the Chief Judge of the District Court. The magistrates, the other level of the
judiciary in Western Australia, have also voiced their grave dissatisfaction with the
Attorney General, as have lawyers. barristers, Queen's Counsel and many others who
have attacked her numerous failures. It is also not just because of her mismanagement.
A string of complaints and resignations have occurred inside and outside the Ministry of
Justice. It has a lot to do with her willingness to ignore inappropriate standards of
behaviour, her capacity to break the law, and her brazen toughing out of her failures in
this House.
We have seen also the unsightly mess over which she has presided in her attempted
defence of her political friends in association with what has become known as Wanneroo,
Inc; her association with the disgraced former mayor of Wanneroo, Dr Wayne Bradshaw,
and her close association with her political friend, the member for Wanneroo. It is clear
to me that this Attorney General has well exceeded her use-by date as far as the Western
Australia community is concerned. There is clearly massive maladministration in her
portfolio. She has politicised her own office and compromised the administration of
justice and the integrity of this Government as a result. She sacked people such as Geoff
Paddick, the former director of the Liberal Party. Thke revamping of the Ministry of
Justice has been roundly criticised as bringing with it a prison mentality into the
administration of justice in this State, which is quite inappropriate. This week the
Stipendiary Magistrates Society joined the throng of those criticising the Attorney
General. What is her defence? She said in this House that all is well.
She then received a 17 page stinging rebuff from the stipendiary magistrates that their
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concerns had not been met. As was pointed out in this House yesterday, she misled the
House. In doing that she sought to convey an impression to this House which has no
foundation to it. There have been unprecedented community demands for action against
the Attorney General.
I refer briefly to a few editorials in The West Australian. All members will remember
these, so I will not quote from them in great detail. The editorial on 24 September stated
that the police searched her financial records for connections with the disgraced former
mayor of the City of Wanneroo, Dr Wayne Bradshaw. On 16 September The West
Australian was provoked to refer 10 her as having the survival instinct of a political
cockroach. The editorial of I11 June headed 'Black marks are mounting up against Mrs
Edwardes" states that she was unable to administer the Justice Ministry effectively.
The Attorney General is also awry in her legislative directions. The Director of Public
Prosecutions has a significant measure of respect from both sides of this House. He has
warned the Attorney General in the most clear terms against stuffing Western Australia's
prisons with more people. This is a point missed by die Attorney General in the crime
package she brought before Parliament earlier this week. Sure, it has the headline
grabbing 30 year sentences for strict security life in prison, heavier penalties for
assaulting public officers, and boot camps and the like. However, what did the DPP have
to say about that? He made it clear as recently as 28 October that Western Australia's
crime problems would not be solved by throwing more people into gaols. I remind the
Attorney General - who needs constant reminding of her duties - of what he said -

If throwing people into prison for five years really worked to cut out crime, we
wouldn't have any crime.
More police aren't going to help. They will help a bit, of course ... but the
causes of crime will not be addressed by more police. The causes of crime will
not be addressed by more prisoners.
All we will do if we follow that road is put more and more money into more and
more useless facilities.
Prisons have their place as long as we recognise what that place is.
In my view, it's safety and deterrence for some people and that's about it. No
other good reason. You need prisons. You need prosecutors for the evil people.
But don't let's ever trick ourselves to think that doing that is rehabilitation.

In her policy direction the Attorney General has clearly muddled, confused and
completely destroyed the operational effectiveness of her own department. The West
Australian on 16 June stated -

Whatever the Attorney-General's intention, the changes have transformed what
was a smooth-running operation under the Crown Law Department into an area
riddled with dissatisfaction, confusion and low morale.

There is deep distrust of the Attorney General in the Ministry of Justice, which has come
from the euphemistically described hands-on approach of this Minister. It has flowed
from the improper use of her power to influence outcomes in her ministry. That has led
to this disastrous state of affairs in the Ministry of Justice.
Reports for changes to the Ministry of Justice have been done secretly. We have had the
Attorney General's disastrous involvement in the Kyle report. We have had the
mismanagement of the privatisation of the Crown Solicitor's Office, and the Attorney
General has the gall to come here and say she has not yet seen the report, which has been
around for over three months, advocating the privatisation of that office. if that is not an
indictment of the Attorney General for her sheer negligence in not having seen and read
the report on fundamental changes to her department, I do not know what is. The
Attorney General's appointment of the Freedom of Information Commissioner, Ms
Keighley Gerardy, was also inappropriate, and the Attorney General has been roundly
condemned for that appointment in this Parliament, in the media and in the community.
The Attorney General has failed to maintain the confidence of the judiciary. I have

8338 [ASSEMBLY]



[Thursday, 1 December 1994] 83

referred already to the lack of confidence which the State's magistrates now have in the
Attorney and to her attempt to persuade the House that was not the case.
Mr Court: Including the Chief Magistrate?
Mr McGII'TY: The Attorney attempted to con the House yesterday into believing that
all was well. She said that she had addressed their concerns, and she clearly had not.
Mr Court: You are a fraud, my Mrend.

Withdrawal of Remark
Mr THOMAS: Thbe Premier referred to the Leader of the Opposition as a fraud. I would
have thought that was unparliamentary.
The SPEAKER: I ask the Premier to withdraw.
Mr SHAVE: If the Leader of the Opposition is a little sensitive to comments like that
then perhaps he should stop referring to people as cockroaches.
Mr COURT: Mr Speaker. I withdraw.
The SPEAKER: In regard to the word "coclroach", I accepted that because I understood
it to be a direct quotation from an editorial in The West Australian. I would not accept it
if it was used by one member to another.
Mr RIPPER: Mr Speaker, my understanding is that the Minister for Planning repeated
the assertion made by the Premier by adding the words, "He is one." I ask you to ask the
Minister for Planning to also withdraw his statement that the Leader of the Opposition is
a fraud.
The SPEAKER: I will not go that far. The Premier has withdrawn his comment without
reservation, and I think that is adequate.

Debate Resumed
Mr McGINTY: We now have the magistrates in Western Australia voicing their obvious
dissatisfaction with the Attorney General; and we had not heard from the magistrates
before when all the other members of the judiciary in this State were roundly
condemning and criticising the maladministration by the Attorney General. Clearly we
now have all three levels of the judiciary offside with the Attorney General. We have
had the Chief Judge of the District Court, Des Heenan, say that he is desperately
disappointed in the State's Attorney General. We have had the Chief Justice, David
Malcolm, voice his criticisms in reports, in correspondence with the Attorney General,
and also in the media in June of this year. Therefore, at all levels of the judiciary, we
now have dissatisfaction with die Attorney General.
The Attorney General has also demonstrated her lack of integrity on matters before this
House.
Mr Court: Give us an example.
Mr MeGINTY: I can.
Mr Court: You accused her of corruption. Do you stand by that?
Mr McGINTY: Let me answer the question; one at a time will do. This evening, we will
debate the Fines, Penalties and Infringement Notices Enforcement Bill. The Attorney
General's department has already said, "Go ahead and implement it, and we will
proclaim this Bill on 3 January next year", in disregard of any debate that may occur in
the House. of any amendments that may be made in this House and of any review that
may take place in the House of Review, and before the Bill has even been first read in
this House. If that is not a contempt for this House of Parliament, and I would argue also
an unlawful act by the Attorney General, I do not know what is. The Attorney General
has been pre-empting legislation before this House.
Mr Court: You did not say the Attorney General; you said her department.
Mr McGINTY: Is she not responsible? We have had the police investigate her financial
accounts.
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Mr Court: And those of most of the ALP. Tell the whole truth.
Mr McGINTY: We are talking about the Attorney General. I will ask the Premier in a
moment whether he has the same confidence in the Attorney General that he expressed
the other day in regard to his friend and political colleague the member for Wannerno.
We will see how much confidence the Premier has in the two of them.
The Attorney General has unlawfully directed the Director of Public Prosecutions, in
defiance of an express term in the DPP Act that the Attorney General cannot issue a
direction of the nature which she issued to the DPP. The Attorney has angered the
judiciary over the handling of court budgets. The Attorney has made - I believe this will
set her on the path to her ultimate destruction - an absolutely improper use of a statement
made to the Crown Law Department to assist it in matters before the courts by grabbing
that statement, when she was not the Minister responsible for the statement, and seeking
to use it politically to denigrate her political foes. That has more to do with the
undermining of confidence in the administration of justice in this State than any other
single act by the Attorney General.
For all of those reasons, what we have seen in the 21 months that this Attorney has been
in office is the saddest tale that one could possibly imagine. It is a sad tale of
incompetence. It is a sad tale of maladministration. It is a sad tale of someone who has
been promoted beyond her abilities into a senior position which requires someone to
stand to a certain degree above politics and to be able to administer the law in the State
impartially and in a way that brings credit to the administration of justice in this State.
The Attorney General has dragged the administration of justice in this State into the
gutter. She has sought to use her position, which should be above politics, in very much
the same way as your position, Mr Speaker, for her blatant political advantage, and
universally now throughout the legal community and by all the people associated with
the administration of justice in Western Australia she stands condemned. The sooner the
Premier puts the Attorney and the rest of this State out of their misery by disposing of
this Attorney General, the better off we will all be.
DR GALLOP (Victoria Park - Deputy Leader of the Opposition) [2.46 pm]: There are
two crucially important institutions in our system of government; one is the office of
Speaker and the other is the office of the Attorney General. The office of Speaker is very
important because it exists at the intersection of the legislature and the Executive in our
system of government. and if this Parliament is to carry out its duties properly, it is
important that the Speaker ensures that the Parliament's role of checking the Executive is
facilitated. The other important office in our system of government is the office of
Attorney General. It is a very special office because it exists at the intersection between
the executive and judicial arms of government. The doctrine of the separation of powers
that should apply in our system is not applied in the sense of a radical separation because
there are points of intersection between the various elements - the legislature, the
Executive and the judiciary. Indeed, in the Westminster system the Executive is in the
legislature.
In the Westminster system, one of the Ministers of State in our system is also responsible
for the administration of the judiciary. Obviously, under the doctrine of the separation of
powers the Attorney General is not responsible for every decision that is made by the
judiciary, because that would make a mockery of the doctrine, but the Attorney General
is responsible for the administration of the system of justice in our community.
Although the Attorney General is part of Cabinet and part of the party system of
government and attends party room meetings, there is an expectation that two things will
apply: Firstly, that the Attorney will have impeccable integrity - no qualification;
impeccable - and, secondly, that the Attorney General will have that degree of
independence to ensure that the rule of law in this State, or in any jurisdiction in which
there is an Attorney General in a Westminster system, is operated equally for all and that
there is no fear or favour in respect of the administration of justice. An expectation is
built into the system that has certainly become the established practice when any debate
occurs on the activities of any Attorney General in any Westminster system that that
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person should not only have that degree of integrity and independence, but also must be
seen to have it - and I emphasise that point.
The first point made by the Leader of the Opposition, which in itself should have been a
tiling point in the way in which this Government has dealt with this issue, is that 78 per
cent of our community believes the Premier should move the Attorney General along.
Here we are, politicians, members of Parliament, being treated with a great deal of
cynicism by members of the community because they believe politics in many
jurisdictions throughout the democratic world is not up to scratch. They have sent a clear
message to the Government that they believe this Attorney General should be moved on,
and their beliefs are treated with contempt by the Government. The initial point I make
in support of this motion is this: The Attorney General fails the first test of her office.
Mfr Court: Do you want Governments to make decisions on opinion polls?
Dr GALLOP: No, I do not.
Mr Court: Why raise die subject then?
Dr GALLOP: I raise it because the position of Attorney General is a special one in our
system. I illustrated the point very clearly. The Leader of the Opposition referred to the
concerns that have been raised by the judiciary about the Attorney General's
administration of the system. He has raised those concerns on behalf of many people
who work within that system and who are concerned about her administration of the
department.
Mr Speaker, I will give you and this Parliament eight reasons that this Attorney General
should be shifted, that she is not a fit and proper person to be in that office. The first
three relate to that set of events which we now know as Wanneroo Inc. Reason number
one: The Attorney General of this State commented adversely on the Kyle inquiry into
the Wanneroo City Council from which prosecutions have resulted and about which the
inquiry continues. I should not have to go any further than that; I should be able to sit
down. On that matter there should be enough evidence for the Premier to take action
against the Attorney General.
Reason number two: This serious abuse of her privileged position as Attorney General
when she cast aspersions on the Kyle inquiry was compounded by the fact that she
ignored advice of a serious conflict of interest arising from her husband's legal action
against the State and from the prosecution of her former friend and supporter, Dr Wayne
Bradshaw. A serious conflict of interest was raised. That has caused serious concern
within the coalition parties about the position of the Attorney General; but the Premier
continues to support her. However, over time, gradually but steadily, the reasons for that
stubborn support will come out.
The third meason that the Attorney General is not a fit and proper person to occupy the
position that she holds is this: Her failure in respect of the Kyle inquiry needs to be
viewed in the light of her continuing failure to be open, frank and comprehensive when
answering questions in Parliament about her links with Wannerco Inc, during those
heady days when the Liberal Party reigned supreme and Wanneroo was ripping along
and all sorts of corrupt practices were occurring. She has never provided a complete,
open, fair and comprehensive explanation about those events. That is why members of
the public doubt her credentials as Attorney General. Further, she has not been open,
frank and comprehensive about the aftermath of the Kyle inquiry. We continue to ask
questions and we get half answers in this Parliament, answers which are then amplified in
the media outside which contradict what the Attorney General said inside this House.
Her performance is not adequate. It is very interesting that no members of the National
Party am presently in this Chamber. They go out to their constituencies and whinge and
complain about the Attorney General. They say to their constituents, "We have to go
along with this because we are part of the coalition." So concerned are the National Party
voters that the issue surfaced within that party.
Reason number four is that the Attorney General has contravened the doctrine of the
separation of powers, brilliantly outlined earlier this week by Justice Mchael Kirby, by
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trying to push the President of the Children's Court out of his job. We all know that the
Attorney General thought she was smart, currying a bit of favour with her friends. I ask
members of this Parliament to reflect upon what has happened in this case: A member of
the executive arm of government, the Attorney General, used her position to push aside
the President of the Children's Court We all know where that slippery road takes us. I
know that members of the National Party, who have vacated this Chamber in droves
since this motion was brought on, are concerned about this issue.
The fifth reason is that this Attorney General used information given on a confidential
basis to the Crown Law Department by the member for Fremantle in a base and unethical
way. Had she done that as a legal practitioner, who did not happen to bea member of the
Cabinet, there is no question that the Law Society of WA would have taken a very stern
view of that matter. Of course, the Attorney General covered her actions by her role in
the Cabinet In our system of government it made her conduct even more. improper.
The sixth reason is that she accepted a direction from Cabinet to direct the Director of
Public Prosecutions to release improperly a confidential prosecution report provided to
him by the Royal Commission into Commercial Activities of Government and Other
Matters, with the pathetic explanation that nobody believed: It was disingenuous and it
was requested by the Official Corruption Commission. Does the member for Melville
believe that explanation? Of course he does nor. Nobody in this Stare believes it because
it was not true.
The seventh reason that the Attorney General is not a fit and proper person to occupy the
office of Attorney General is that in the early days of this Government's Administration
she presided over an untenable and unacceptable situation in which her husband occupied
a senior position in her department. Not only did she break a promise in relation to that
matter, but also she continued to allow a situation where her husband was the conduit
between her office of Attorney General and her efforts to manipulate that department.
The final reason that the Attorney General is not a fit and proper person to occupy the
office is that she failed to proclaim the Electoral Amendment (Political Finance) Act
1992, which would guarantee that there are no loopholes in Western Australia in relation
to fundraising for political panics and other people who participate in the political
system. I ask members to reflect on what has happened with that issue. The Legislature
passed a law but it has not been proclaimed by the executive arm of Governiment. The
Executive has chosen to act as a Legislature, and do members know who its instrument
is? It is the Attorney General of this State.
The time has come for this Government to be honest about the performance of the
Attorney General in relation not only to Wanneroo Inc, but also to her administration of
the system of government. Seventy-eight per cent of the public believes this Attorney
General is not a fit and proper person to occupy the office of Attorney General and the
time has come for her to be moved aside by the Premier so that honest government can
return to this State.
MR COURT (Nedlands - Premier) [3.03 pm]: At least the Deputy Leader of the
Opposition put up some form of debate. All the Leader of the Opposition did was spend
10 minutes abusing the Attorney General personally. it did not do him or this Parliament
any good.
Mr McGinty: When you reshuffle the Cabinet will you change her position?
Mr COUTRT: I will come back to that, but first I will outline why I believe the Attorney
General has done a good job in her portfolio. If time permits perhaps I will outline the
performance of some of the members opposite who were in Cabinet. Members opposite
seem to be very keen to discuss the Attorney General but she has presided over some
very significant reforms in the area of law and justice in this State, and I will address
some of them. Members opposite keep saying that the magistrates and the Chief Justice
do not support her. The judges came to see me soon after we were elected to government
and said that the former Labor Government had completely ignored their concerns and
requests to tackle some of the problems they had with their accommodation
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Mr McGinty: Which judge said that? I do not think you are telling the truth.
Mr COURT: All of them. I meet the judges on a regular basis and they said that the
manoer had been pushed aside each year under the Labor Government.
Mr Taylor: Do you meet the judges officially?
Mr COURT: Of course I do.
Mr Taylor: Do they come to your office and have a talc?
Mr COURT: Of course they do. They come into the Cabinet office and talk with us.
Mr McGinty: Do they talk to the Attorney General?
Mr COURT: The Attorney General attends the meetings of the justice coordinating
council, and we actually listen to the judges' concerns.
Dr Gallop: How regularly are the meetings held?
Mr Kierath: Now they want the time, day and place!
Mr COURT: That is correct and they even want to know how long they take! I can tell
those opposite that at those meetings I have a weak black tea with no sugar! We actually
achieve results at those meetings. The previous Government had an Attorney General
who was so tied up in keeping the members opposite out of gaol that he did not have time
to carry out his job as Attorney General.
Mr Mc~iinty: Your Attorney is trying to keep one of your backbenchers; out of goal.
Mr COURT: We know who has and who has not gone to gaol. The Attorney General of
the previous Government was so tied up in defending his Government's action on the
WA Inc deals that he did nothing for administration of justice in this State.
Mr McGinty: Is that what the judges had to say to you?
Mr COURT: I will tell members opposite what the judges have to say about the huge
delay in the Supreme Court and District Court. I refer members to the Chief Justice's
report as follows -

In the meantime by March 1993 the proposal for an August Blitz proceeded by a
pilot Blitz in May 1993 had been developed with the full support of the Attorney
General.
..The August Blitz was made possible by special funding provided by the

Government with the support of the Attorney General.
-. Although these funds were not provided in the 1994-95 Budget I am

delighted to have been informed by the Attorney-General today that funds will
now be available by the Ministry of Justice to facilitate action and to commence
implementation of the Civil Case Management System as from 1 July 1994 ...
I am extremely pleased to have been informed by the Attorney General that
funding will be made available to enable the establishment of a Criminal Registry
early in 1995.

The Chief Justice asked the Government to do something about accommodation and the
delays in the Supreme and District Courts, because no support came from the previous
Government. The Government has been able to deliver in those areas.
The Government has reform packages to meet the community's demands and they
include tougher penalties for serious and repeat offenders. At the same time the
Government has embarked on a long term program to reduce the rate of imprisonment.
A long term strategy is being considered to try to reduce the crime rate. The Bail Act has
been amended and the Government has moved to shut the revolving door syndrome at the
Children's Court by disallowing bail for a serious offence if the offender is already on
bail. Adults have been made more responsible for juvenile offenders. These measures
have been implemented to try to make the justice system better. The previous
Government and its Attorney General did not have time to address these issues.
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The young offenders legislation is before the Parliament and it will make adults more
responsible for offenders and Provides for Western Australia's first work camp. It will
bring together authorities, offenders, victims and parents to try to find solutions in this
area. Legislation before the Parliament recognises the problems of domestic violence,
especially in relation to stalking and restraining orders. Penalties for assaults on public
officers will be increased and the Government has formally recognised the victims of
crime for the first time. The Government is not talking about these things;, it is doing
something about them.
The victim advisory service gives victims the opportunity to make statements to the
courts which can be put to the parole boards. In addition, they have a justice charter
reinforcing citizens' rights. Another piece of legislation which has been introduced is the
Fines, Penalties and Infringement Notices Enforcement Bill. The Leader of the
Opposition said in this Parliament thac the magistrates were opposed to that legislation. I
asked him what the Chief Magistrate said about it - and do members recall the silence?
This is what the Chief Magistrate said about it in his letter dated 30 November -

I have received from The Stipendiary Magistrates Society a copy of a letter
written to you dated 29 November 1994 with attached commentaries on the Fines,
Penalties and Infringement Notice Enforcement Bill 1994 and the Acts
Amendment (Fines, Penalties and Infringement) Bill 1994.
I am sure that the commentaries contain the sincerely held and carefully
researched views of the duly elected office bearers of the society in relation to the
Bills. The Society is an Incorporated Association represented by its duly elected
office bearers who are entitled to express the views of the Executive of the
Society.
The views of individual magistrates io the Bills could very well be quite different
from those of the Executive.
For my part I support the general thrust and objectives of the Bills and I do not
have the same concerns and apprehensions that are held by the office bearers.
In my view, based on my long experiences as a magistrate for over twenty six
years, I am confident that the changes to the law made by the new legislation will
not present any great difficulties in administration nor any breaches of the
fundamental principle of the separation of powers referred to at item 2.1 of the
commentary.

Mr McGinty: Will you table that?
Mr COURT: Yes, I will table it.
[The paper was tabled for the information of members.]
Mr COURT: Mr Richard Harding of the University of Western Australia also wrote
about the same legislation -

Overall this development is welcomed as a positive contribution to increasing the
efficiency and the effectiveness of the criminal justice system.

It goes on -

In conclusion, the Ministry is to be commended for undertaking this innovative
reform.

Have those sorts of letters been read out by members opposite? No, they have not. The
Attorney General has not been prepared to sit down and do nothing about the
administration of justice in this State. She has tackled the hard issues. All members
opposite can do is sit and wonder why they did not do those things when they were in
government.
I will not comment on the polling issue and the implication that if someone polls low, he
or she should get out of the job. I do not support that. However, if members opposite
support the principle, they had better start making a few changes. The motion refers to
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the demonstrated lack of integrity on mactens before this House. I want to make a few
comments about lack of integrity on mactrm before this House. We all know about the
lack of integrity of members of the former Government because that has all been well
documented.
The Leader of the Opposition came into this House and, in a cowardly way without any
evidence, accused the Attorney General of corruption. How is that for integrity? There
is silence from members opposite because they cannot answer that. It was cowardly for
him to come into this place and make those allegations without his having the courage to
go outside and explain them. The member for Peel could not get in here quick enough to
accuse two people of improperly accepting money at Wanneroo. He could not justify or
prove any of the issues he raised.
Mr Marlborough interjected.
The SPEAKER: Order!
Mr Marlborough interjected.
The SPEAKER: Order!
Mr COURT: The member for Nollatnara also implied in this place that Perpetual
Trustees was involved in improper property deals. That was totally false.
Mr Kobelke interjected.
The SPEAKER: Order! Apart from the interjections at the moment, the last three
interjectors have taken no notice of my calls for order. If they continue, I will take
action.

Point of Order
Mr MARLBOROUGH: I am more than happy to have a stoush with the Premier.
The SPEAKER: Order! It must be a point of order.
Mr MARLBOROUGH: It is a point of order. The Premier said that I made statements
about people on the other side of the House being involved in an improper way by taking
money in Wanneroo. It is improper of the Premier to imply that that statement was not
accurate. That is implying that I lied. The truth is that it is absolutely accurate according
to the Kyle report. He might be smart with words -

The SPEAKER: Order! Itris not a point of order at the moment.
Mr MARLBOROUGH: Itis a point of order.
The SPEAKER: It is not. I have given the member the opportunity to make a short and
balanced point of order. The beginnings of what he said may have been a point of order,
but he has swrayed from it.
Mr MARLBOROUGH: The Premier implied that the statements that I made in this
House about the members of Government improperly handling money in Wanneroc was
a lie. I suggest it was not a lie. The Premier should withdraw the implication because the
proof of the pudding is in the eating - the Kyle report says quite clearly that there is proof
of such involvement.
T'he SPEAKER: Order! There is no point of order. That is a point of view.

Debate Resumed
Mr COURT: One of the gentlemen, a Vietnamese gentleman, signed a statutory
declaration and gave it to the Speaker and the President. It said that the member's
allegations were totally false. The member for Peel came into this place and made the
most cowardly attack of anyone opposite.
Mr Marlborough interjected.
The SPEAKER: Order! I formally call to order the member for Peel.
Mr COURT: We are talking about integrity, and members opposite do not have any.
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Mr Marlborough interjected.
The SPEAKER: Order! I formally call to order the member for Peel for the second time.
Mr COURT: While these attacks were going on -

Mr Marlborough interjected.
The SPEAKER: Order! I formally call to order rte member for Peel for the third rime.
Mr COURT: - the Director of Public Prosecutions made it clear that these smears
without any proof were hindering his operations. Similarly, the Deputy Commissioner of
Police said that the unsubstantiated claims were hindering police investigations.
Mr Kobelke interjected.
The SPEAKER: Order! The member for Nollamnara has made that point twice.
Mr COURT: When it comes to integrity in this place, there is not a lot on the other side
of the House.
I want to move to another area because the Leader of the Opposition was very quick to
accuse the Attorney General in this Parliament of not having integrity and to abuse her
personally. Let us talk about the integrity of the Leader of the Opposition. I want to run
through a couple of matters; I have a linkl file. I will tell members about one part of the
Swan Brewery deal. The Leader of the Opposition will not want to hear this. However,
he wants to debate the Attorney General's integrity and the performance of Cabinet
members.
Mr McGinty interjected.
The SPEAKER: Order! fle previous speaker on this motion, the Deputy Leader of the
Opposition, was heard in virtual silence with one exception. He was heard clearly and
there was barely an interruption. That is not occurring now and it is unreasonable and
wrong. I will do something about it if people continue to interject, especially when I am
making points like this. If somebody thinks that he can interject immediately I sit down,
he or she will be formally called to order.
Mr COURT: The tactics of the Opposition for the next 17 minutes will be to try to
drown me out as I explain how the Leader of the Opposition misled the Parliament. I
will present all the facts. On the brewery deal, the Leader of the Opposition came into
the House and read a number of letters from companies about why they would not
proceed with an involvement in the brewery deal. We should remember that they were
given two weeks to make up their mind. He read out the letters one at a time.
A letter from Leighton Contractors Pty Limited states -

Thank you for your letter concerning possible redevelopment of the Old Swan
Brewery site.
We wish to advise that in this instance, our company does not wish to submit
proposals for the use of this site.

The next company was Civil and Civic Ply Ltd. Its letter states -

Further to our meeting on I11th May 1992. we have reviewed the design concept
and feasibility for a development at the old Swan Brewery Site.

This is what the Leader of the Opposition did. He read out all the letters. The letter goes
on as follows -

We have discussed the development with interested overseas parties and believe
for the project to be viable a major commitment by the Government to lease the
majority of the Gallery portion of the development would be required.

The next letter is from Sabemo Australia Pty Ltd. I will table all these letters, Mr
Speaker. The letter from Sabemo explains why it does not want to be involved. A letter
from Thiess Contractors Pty Ltd explains why it did not want to be involved. The next
letter is from John Holland Construction and Engineering Pty Ltd explaining why it did
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not want to be involved. All the letters were read out in the Parliament and put on record.
The next letter is from Consolidated Constructions Pty Ltd, and it states -

Thank you for your letter and offer of participation in the above scheme.
We have carefully considered our involvement in the project but do not believe
we would be able to provide a response within the time frame indicated. We have
enclosed your drawings accordingly.

There is a handwritten note at the bottom of the letter which the Leader of the Opposition
read out. It says -

Note. Phone discussion. Currently are stretched doing Midland DOLA and
wouldn't take on another project this year.
Haven't the resources.
Would be interested say next year for this type of project and would look at it
seriously.

Now we have the next letter from Entact Clough Pty Ltd, and it states -

Re: Old Swan Brewery Redevelopment.
Thank you for the invitation to submit proposals for the above site. Because of
the unique nature of the site we would be interested in pursuing the possibilities,
however, we would require considerably more time.
Should further time be available, we would look forward to hearing from you.

That was all that was read out but there is a handwritten note also on this letter.
Mr McGinty: That has been debated in this place.
Mr COURT: Hang on. it has not been debated There is a handwritten note which was
never read out in this Parliament. Remember that the Leader of the Opposition came into
this Parliament to tell us only one company was interested - Multiplex Cons tructions Pty'
Ltd.
Mr Mc(Jinty interjected.
The SPEAKER: Order!
Mr COURT: The Leader of the Opposition will know the handwriting because it is his
writing and his signature. It states -

As we do not have considerably more time, advise Clough accordingly.
Mr McGinty inrerjec red.
Mr Taylor interjected.
The SPEAKER: Order! I formally call to order the member for Kalgoorlie for the first
and second time. The level of interjection is outrageous and can lead only to someone
being suspended.
Mr COURT: The point I am malking is that the Leader of the Opposition has talked
about integrity and misleading this Parliament, but he was prepared to come here and not
tell the Parliament that theme was a second company.
Mr McGinty: Yes, I did. Have a look at the H-fansard.
The SPEAKER: Order! I formally call to order the Leader of the Opposition for the
third time. If he does not cease interjecting I will have to take action against him, despite
the fact that I have given him a very good go.
Mr COURT: I have the Hansard here. All the letters and the notation on one were read
out, but the notation on die Clough letter was not read out because it would have sunk the
whole argument. The Leader of the Opposition's whole argument was that only one
company was interested in doing the deal. There was another company and the Leader of
the Opposition had directed that that company be told there was no more time.
Mr Mc~inty interjected.
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The SPEAKER: Order! The Leader of the Opposition.
Mr COURT: It had two weeks to put forward a proposal for the major redevelopment of
the old Swan Brewery. I can go on and talk about many more aspects of this deal,
including the direction by the Leader of the Opposition that a centain stage of that project
be completed prior to the election.
Mr Mc~linty interjected.
The SPEAKER: Order!
Mr COURT: The Leader of the Opposition came in here and attacked the Attorney
General, who has been responsible for bringing about major reforms to our justice system
in this State. When we look at one deal he did - the Swan Brewery deal - from an
environmental point of view -

Mr McGinty interjected.
The SPEAKER: Order! The Premier will resume his seat. I advise the Leader of the
Opposition that although I could formally call him to order for the fourth time, I will not
do so. This is his final warning today. I will suspend him if he interjects again during
this debate.

Points of Order
Mr THOMAS: The speech being made by the Premker is irrelevant to the motion. The
motion before the House says that the House calls on the Premier in the promised
Cabinet reshuffle to remove the Attorney General for her continuing maladministration
of her portfolio, her failure to maintain the confidence of the judiciary and her
demonstrated lack of integrity on matters before this House. For the past five or six
minutes at least the Premier has been attempting to criticise the Leader of the Opposition
for his performance as a Minister at some time in the past. He has made allegations in
the debate after the Leader of the Opposition has spoken and cannot respond. The only
response he can make to serious allegations is by way of interjection.
Several members interjected.
The SPEAKER: Order!
Mr THOMAS: The point is being deliberately staged in this debate when the Leader of
the Opposition has no opportunity to reply to quite serious allegations made against him
other than by way of interjection, which will lead to a disorderly debate. My principal
objection is that the Premier's comments are irrelevant to the proposition before the
House. If the Premier wishes to make allegations such as these against the Leader of the
Opposition, he can do it by substantive motion or by amendment.
Mr SHAVE: The member for Cockburn is suggesting that when a member attacks
another member's integrity someone on the other side of the Chamber does not have the
right to question his integrity in the same debate.
Mr Kobelke: That is right.
Mr SHAVE: The member may say that, but if that is the case and that is what the
standing orders provide, members on the other side of the House are hypocritical. For
the four years I have been in this place they have done exactly the same thing.
The SPEAKER: The member for Cockburn made one excellent point when he indicated
the need for orderly debate. That is essential, and we have not been getting it recently.
There is no question that speakers must principally confine themselves to the issue in the
MPL. There has been some movement away from that by all speakers. As long as it is
minimal, it is the tradition of this House to accept that. I advise the Premier to confine
his remarks to the issues before the Chair. There is very wide scope in the items
mentioned.

Debate Resumed
Mr COURT: Thank you, Mr Speaker. The Leader of the Opposition has repeated today
that he read out that notation when he came into this Parliament. I have the Hansard in
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front of me, and on page 3934 it is clear he forgot to read it out. However, he is saying
today that it was read out at the time.
A deal was brought into the Parliament and was sold to the public on the basis that only
one company was interested. However, there were always two companies interested.
One company was told that no more time was available and it had only two weeks to put
together a major redevelopment of that size. It was an absolute sham and today I have
raised only one aspect of that deal. All the Leader of the Opposition has done, as the new
leader, is resort to personal abuse of the Attorney General. He has tied to say that he is a
cleanskin from WA Inc. However, nothing could be further from the truth. The brewery
is just one example.
Mr Kobelke interjected.
The SPEAKER: Order, member for Nollarnara.
Mr COURT: The Opposition wants us to judge how the different Ministers have been
performing. Under this motion I could also judge how wet think some members opposite
are performing. I could easily fill in the next nine minutes saying whether members
opposite should keep their jobs.
Dr Gallop: Get your act together.
Mr COURT: Does the member for Victoria Park want my report card on him?
Dr Gallop interjected.
Mr COURT: The member for Victoria Park comes into this Parliament -

Dr Gallop interjected.
The SPEAKER: Order! The Deputy Leader of the Opposition is seeking to ask a
question or make a point and the Premier is deciding at this stage not to take the
interjection, so the Deputy Leader of the Opposition must desist; he knows that.
Mr COURT: Members opposite have asked me to judge the performance of members of
the Cabinet- All I am saying is perhaps we can judge their performance. The member
for Kalgoorlie - has he gone? I have never seen him look more relaxed. He is doing a
good job in his portfolio. The member for Kimberley is not making any mistakes.

Point of Order
Dr GALLOP: We are dealing with a motion here toay about the performance of the
Attorney General. The Government parties in this Parliament have a responsibility to
this Parliament and, through this Parliament, to the people of Western Australia to defend
their Minister and her performance as the Attorney General. Today, as you have pointed
out, Mr Speaker, the Premier has chosen not to address the substantive points raised in
the motion. He has gone into a persona] attack on the Leader of the Opposition and is
now creating the Parliament with contempt by not addressing the substantial issues. He is
making fun of a very serious matter. If the people of Western Australia are to take our
Parliament seriously and, through die Parliament you as the Speaker seriously, they will
want a much better performance from the Parliament and in particular from the Executive
which sits in this Parliament and has a responsibility to justify, explain and provide
knowledge. It is your role, Mr Speaker, to see to it that we do that properly. The Premier
is not.
The SPEAKER: Order! I was having a discussion only the other day with one of my
senior advisers about the relevancy of debate in this House and about tedious repetition.
We came to the conclusion there was a great deal of repetition of argument in Parliament,
but [ put the view that that is not unreasonable when several members speak on a matter.
In our system we are required to prepare our own speeches which often results in the
paralleling of argument.
It seems to me there are four essential issues here: The Premier and an alleged future
Cabinet reshuffle; alleged maladministration of the Attorney General; the confidence or
otherwise of the judiciary in her, and her alleged lack of integrity on matters before the
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House. Rather than saying that a reshuffle will take place due to poor performance, the
Premier is now commenting on the performance of members on the ocher side. I think
members opposite can rake a limited amount of chat. Based on all the years I have been
in this place, it is not unreasonable for opposition members to hear the reverse of an
argument. I do not think it can go on for very long and I ask the Premier to note that.

Debate Resumed
Mr COURT: We have gone from a situation where the Attorney General, under the
Labor Government, was full-time trying to handle the WA Inc debacles inside that
Government. He did not have the time to be involved in the proper administration of the
justice system in this State. We now have an Attorney General who has been prepared to
institute quite major reforms. Members opposite might not like what she is doing, but I
believe she has done a good job.
MR BROWN (Morley) (3.37 pm]: [ listened intently to what the Premier had to say.
Throughout his speech he failed to say two things and, therefore, I invite him by way of
intrjection to say those two things. The first thing he did not say was that he as Premier
unreservedly gives full confidence to the Attorney General.
Mr Court: I said in my final comments that I did.
Mr BROWN: Secondly, does that confidence extend to a guarantee by the Premier that
the Attorney General will continue to hold that position next year?
Mr Court: I will answer that if you guarantee that all your members will hold their
positions.
Mr BROWN: There is no guarantee.
Several members inteijected.
The SPEAKER: Order!
Mr Court: That is my prerogative.
Mr BROWN: The Premier has refused to give char guarantee. In the 23 minutes that the
Premier spoke, he ignored all the points raised by the Leader of the Opposition and all
the points raised by the Deputy Leader of the Opposition.
Mr Court: Do you want me to respond to his personal abuse?
Mr BROWN: I am not referring to persona! abuse. He ignored every point. Instead, in a
very lame argument, he sought to regurgitate some old information hoping to damage the
now Leader of the Opposition. Quite frankly, if that is the best effort in this Parliament
from the Premier - occupying the pinnacle position of this Stare - in defending his
Government, it is absolutely pathetic. Members should worry about this Premier
representing them overseas if this is the calibre and content of his argument, because it is
abysmal.
Several members interjected.
The SPEAKER: Order!
Mr BROWN: If that is the best we can get we should be concerned.
Question put and a division taken with the following result -

Ayes (20)

Mr M. Bameti Mr Grill Mr D.L. Smith
Mr Brown Mrs Henderon Mr Taylor
Mr Catania Mr Kobelke Mr Thomas
Mr Cunninghanm Mr Marlborough Ms Warniock
Dr Edwards Mr McGinty Dr Watson
Dr Gallop Mr Ripper Mr Leahy (Teller)
Mr Graham Mrs Roberts
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Noes (28)
Mr Cl. Barnett Mr Kieraibh Mr W. Smith
Mr Board Mr Lewis Mr Strickland
Mr Bradshaw Mr Marshall Mr Trenorden
Mr Court Mr McNee Mr Tubby
Mr Cowan Mr Minson Dr Turnbull
Mr Day Mr Nicholls Mrs van de Klashorsi
Mrs Edwardes Mrs Parker Mr Wiese
Dr Hamnes Mr Pendal Mr BloFFwitcb (Teller)
Mr House Mr Prince
Mr Johnson Mr Shave

Pairs
Mr Bride Mr Osborne

Mrs -lalharlMr Omnodel
Mr Rieheling Mr Blaikie

Question thus negatived.
MEDICAL AMENDMENT BILL

Assent
Message from the Governor received and read notifying assent to the Bill.

PERSONAL EXPLANATION - LEADER OF THE OPPOSITION
Swan Brewery Project, Misrepresenting Parliament Allegation

MR MCGINTY (Fremantle - Leader of the Opposition) [3.43 pm] - by leave: During
the course of debate on the previous motion the Premier sought to undermine my
integrity by alleging I had not disclosed to this House that a second company was
interested in the old Swan Brewery site. It is important that I set the record straight on
this matter because it is clear that the Premier and his dirty nricks department have been
scouring every file that I was associated with during my two years as Minister, to find
dirt on me, but they have found nothing. The Premier said by way of defence of the
Attorney General that I had misled this House about an important element of the old
Swan Brewery site. The Premier went further. Given that he had Hansard before him,
he is guilty of the most grievous misleading of the House.

Point of Order
Mr MINSON: When a member gives a personal explanation he should not debate an
issue or launch an attack on anyone else. I ask that the Leader of the Opposition be
directed to give only a personal explanation.
The ACTING SPEAKER (Mr Ainsworth): That is a reasonable point of order. I draw
the attention of the Leader of the Opposition to the fact that when making a personal
explanation he should confine his remarks to the facts of the matter relating to himself.
He should not enter debate or impugn the integrity of another member in any way during
the course of his personal explanation.

Personal Explanation Resumed
Mr McGINTY: I will do exactly that, Mr Acting Speaker, However, I reserve the right
to defend myself against any interjecrions from the other side. I reserve that right,
notwithstanding your ruling.
The ACTING SPEAKER: I will do that, on the member's behalf
Mr McGINTY: I refer to Hansard of 26 August 1992, when the House was debating the
question of the old Swan Brewery. It is important that this matter be placed on the public
record because the Government has focused on this as an issue on which to target me. It
is important that the record be set straight. On that day, in response to a question from
Mr Cowan, "Will you tell us exactly how you did it?" I stated -
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..I will indicate how the process works and then I will explain how this project
fits into those methods. The third method is to call for expressions of interest,
and this involves two processes: First, we call for people to register an interest in
tendering for the project, and then we invite those companies to tender depending
upon the way they are registered The fourth process is the most commonly used
and involves a limited range of suppliers; that is, a direct purchase with no
tendering arrangement whatsoever. All four of these methods are used frequently
as avenues by which the State Government procures the goods and services it
needs.
The old Swan Brewery tender was quite consistent with the second and third
methods to which I have referred.
... It is consistent with the restrictive tender and expressions of interest processes
I described. The Building Management Authority, which is the department
administering this process, has registered all builders who are interested in doing
Government work. These companies ame placed into various categories, and
category A involves builders who are capable of doing jobs worth $5 million or
more. Clearly, at the rime of considering this proposal, it was at least a $26
million job, and if the project as it now stands is ultimately accepted, the
Multiplex proposal represents a $40 million job. Within the category A builders
certain other characteristics prevent some companies from tendering for such a
job. For example, the Geraldton Building Company and Devaugh Pty Ltd of
Bunbury both operate on a regional basis and fall into another category.
Therefore, the Building Management Authority divides the building companies
into categories, such as those capable of doing jobs worth up to $10 million. A
limited range of companies had already registered an interest with the BMA to be
considered for any tender above a certain figure. In this case, independently of
me, every builder which the BMA regarded as being capable of doing this job was
visited, and this was followed up with a letter indicating that the company was
already on the register and telling it to come forward.
Mr Cowan: H-ow many did you get back?
Mr McGINTY: We have a letter back from every company approached. I could
read them into Hansard if the member wishes.

I went on to read into H-ansard the detail. I set out a description of each letter and
followed up with a letter seeking expressions of interest. I set out in Hansard from page
3932 onwards -a description of each letter. it reads -

Entact Clough forwarded an interesting response. Its first response on 21 May
reads -

Thank you for the invitation to submit proposals for the above site.
Because of the unique nature of the site we would be interested in
pursuing the possibilities, however we would require considerably more
time.
Should further rime be available, we would look forward to hearing from
you.

A few weeks later, and after my announcement in this Parliament, Entact Clough
advised in a letter dated 15 June that in view of the controversy that had arisen
over the proposal it no longer wished to proceed.

Page 3935 states -

Mr Cowan: You had one company definitely interested and another company
interested but wanting more rime?

My response was -
Yes, that was the end result on 22 May. The company wanted considerably more
timne- We proceeded down the path with Multiplex, and Eunact Clough got in
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touch with us and said that the project was basically too hard and formally
withdrew. Members will recall that from those letters on 22 May, we received a
letter dated 27 May outlining the final proposition from Multiplex which was the
subject matter of the report I gave to the Parliament on 4 June.

Ile suggestion in what the Premier said - this goes to the essence of my personal
explanation - was an allegation that I had misrepresented the Parliament. I repudiate the
comment absolutely. I gave to this Parliament, not only in August 1992 but also on
several earlier occasions, for the information of members, a detailed description of every
element involved in the brewery proposal. The lease document was tabled in this House.
The correspondence was read into Hansard. In my view there was a complete
accountability and a complete explanation of everything that transpired in respect of the
brewery.
Members opposite and the Premier today did it again: They alleged that there was some
WA Inc dimension to the brewery project. [ say to them: There was no use or abuse or
wastage of taxpayers' money in connection with the brewery. Anyone who has read the
lease document that was tabled in this House would have seen that it is a proposal that
will not just save the State any further expenditure but also in the long run will give a
return to the State while the State retains ownership of the site. That is the first clement
about what is commonly described as WA Inc; it is a waste of money.
The lease document was also tabled in the Parliament. There were a number of debates
in the Parliament where letters from every major construction company were read into
Hansard and the position was fully explained. I remind the Deputy Leader of the Liberal
Party, the now Leader of the House, of the events. I remember them quite vividly. He
had been talking to Entact Clough, and good on him; he was doing his homework. He
pointed out to me that I had not given Entact Clough a reasonable amount of time in
which to respond and that I had indicated there was pressure for the project to proceed.
flat point was raised in this Parliament 1992.
The Premier has come into this Parliament, supposedly with new facts. There was no
WA Inc deal. There was no secrecy. The document was tabled. There was no wastage
or misuse of taxpayers' funds. It was simply a proposition that the now Government, the
then Opposition, did not like. It had a policy to demolish the brewery. The Government
knows that in the long term it will be to the Labor Party's political advantage that the
building is restored and the people of Perth will come to regard it as one of the great
landmarks around the place. To suggest that not everything was reported to the
Parliament two years ago, quite frankly misleads the House and impugns my integrity in
a most unwarranted way. I believe the Premier should apologise to both the House and
to me.

STAMP AMENDMENT BILL (No 2)
Committee

The Deputy Chairman of Committees (Mr Ainsworth) in the Chair;, Mr Court (Treasurer)
in charge of the Bill.
Clauses 1 to 3 put and passed.
Clause 4: Part IHIBAA inserted and application -

Mr COURT: I move -
Page 5, lines 14 and 15 - To delete "a unit trustee" and substitute "a discretionary
trustee or the trustee of a unit trust".

Page 6, lines 4 to 16 - To delete the lines and substitute the following -

member of that person; and
(d) of -

Page 6, lines 21 and 22 - To delete ", other than a discretionary trustee,".
Page 7, line 6 - To delete ", a discretionary trustee".
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Page 7, lines 12 and 13 - To delete "nor a discretionary trustee".
Page 7, line 16 - To delete ", a discretionary trustee".
Page 7, line 32 - To delete "or discretionary trustee".
Page 7, line 35 and page 8, line I - To delete ", trustee or discretionary trustee" and
substitute "or trustee".
Page 8, line 26 - To delete ', (d)(i) or (e)(i)' and "or (d)(i)".
Page 9, line 2 - To delete ",(d)(ii) or (e)(ii)" and substitute "or (d)(ii)".
Page 9, line 6 - To delete ,(dfliii) or (e)(iii)" and substitute "or (d)iii)".
Page 11, line I I - To delete '75J" and substitute "751".
Page 11, lines 18 to page 12, line 7 - To delete the lines.
Page 12, line 9 - To delete "753.' and substitute "751.1"
Page 12, line 13 - To delete ", (d) (iii) or (e) (iii)" and substitute "or (d) (iii)".

When this legislation was being drafted it was our intention to make as wide as possible
the exemptions being granted. Some concerns were raised by the Opposition about
specific problems involving discretionary trusts. We sought further advice about these
matters. Our advice is that there is a possibility that a person could use certain clauses as
an avoidance mechanism. The main thrust of this legislation - we will not condone any
avoidance mechanisms - is to make it easier for people to effect the intergenerational
transfer of properties within the families. Given some of the more complex financial
arrangements into which people can enter, by the very nature of state stamp duty taxation
legislation, there will always be people who are trying to find some form of avoidance
mechanism.
The member for Avon raised some concerns with me, just as the Opposition raised
concerns, about whether this legislation could be used as an avoidance mechanism. I
assure the member for Avon, who is not in the Chamber at present, that although the
discretionary trusts are being removed from the legislation at this time - some avoidance
mechanisms were involved - that will be only an interim measure. The legal advisers
presently are trying to work out a means by which the very complex legislation can be
further drafted to cover the situation where the discretionary trust with only family
member beneficiaries can qualify for the exemption.
The Bill contained some loopholes even though we tried to cover every possible area
where people could use it as an avoidance mechanism. I put on the record that we would
not condone any legislation that left itself open to avoidance. Some members of the
farming community were looking at setting up some different forms of discretionary trust
to take advantage of some of these changes in a quite legitimate way; however, we have
not been able to cover that without allowing some loopholes for avoidance. The broad
thrust of the legislation remains in place.
Mr CATANIA: I appreciate what the Treasurer is saying. It would be better if any
reference to a discretionary trust was eliminated from the Bill, because of the loopholes
which are present in the Act. Any undertaking under a discretionary trust to pass on or to
transfer a family property - in this case a farm - would be very difficult. I know the
Treasurer is right in what he has said, but perhaps we should leave out any reference to
discretionary trust or, if it remains, it should outlaw any tinkering with discretionary
trusts.
Mr COURT: I give the commitment that if we introduce further legislation in relation to
discretionary trusts we will ensure it does not open up an avenue for avoidance. I move -

Amendments put and passed.
Clause, as amended, put and passed.
Clause 5: Third Schedule amended -
Mr COURT: I move -
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Page 14, lines 110o4 - To delete the lines and substitute die following -

Third Schedule amended and transitional provisions
S. (1) The Third Schedule to the principal Act is amended in ktern 3 by inserting
after subitem (2) the following subitemn -

"(3) Any instrument executed on or after 1 July 1992 granting a power
of attorney. "

(2) If before the commencement of this Act, duty has been paid under item 8 (1)
of the Second Schedule to the principal Act in respect of an instrument that is
exempt from duty because of die amendment to the Third Schedule made by
subsection (1), the person by or on whose behalf the duty was paid may make
written application to the Commissioner for the refund of the duty.

(3) On receipt of an application under subsection (1) and on being satisfied that
the applicant is the person by or on whose behalf the duty was paid, the
Commissioner is to refund the duty to the applicant.

Mr CATANIA: The amendments should have advantaged more of the community. We
are dealing with the transfer of fanning property, but the Government should have given
more consideration to other sections of die community. The constituency of Western
Australia can be divided into two areas: Those people who live outside the metropolitan
area, and if they are engaged'in rural activity they will be most advantaged by these
changes; and those who live in a town or city and who have businesses. Farms are
considered businesses just as much as manufacturing, delicatessens or .the service
industry. All sections of the population should receive equal advantage because they
have equal right to attract this concession, just as much as farmers or people who derive a
living from a property. They have a right to expect that consideration.
The second area the member for Fremantle enunciated clearly was that concessions
should not advantage only people in business; some consideration should be given to
people on low incomes and in low socioeconomic areas who perhaps would like to
purchase a home. Concessions have been given to first home buyers at certain times to
assist them with mortgages, stamp duty, conveyancing fees and so on. The general thrust
of the Bill would be stronger, and would demonstrate the Government's commitment to
providing concessions across the board, if it extended to this category of people. For
those who may think the Opposition does not support these concessions for the transfer
of farming properties within a family, I clearly state that the Opposition does not oppose
diem. However, it would like a similar concession to be granted to people who transfer
other businesses within a family. I am sure many government members will agree with
that. Many family businesses have a similar history to fanning families. Some
concession should also be extended to people on low incomes whose sole transaction
may be the purchase of a family home. The amount forgone in stamp duty of $4m
sounds like a great deal of money, but in the context of a government budget of $6.5b
and the returns for those concessions, the benefits far outweigh the cost of the
concession.
Mr COURT: The member must have been talking to the Minister for Finance, because
he wants to introduce a wide range of exemptions in a number of areas. He has examined
the anomalies in the system and the groups affected by them. The Government has
unashamedly said that it sees strong social reasons for assisting in this area. Although
$4m of revenue is theoretically involved, not many transfers are taking place in these
situations because of the cost of stamp duty. Farmers are not able to pay that money.
The policy decision of the Government was to start in this area, and to consider how the
concession can be extended to other areas. The member for Balcata. mentioned first
home buyers. A number of concessions are available at present, including the first home
owners' rebate, concessional stamp duty and concessional conveyncing rates for low
value properties. I agree that it is perhaps time we updated the concessions in that area
because they have been in place for some time.
The Government has not ruled out the provision of stamp duty relief in die transfer of a
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family business of a non-fanning nature within a family. However, this involves
government revenue, and stamp duty is an important source of revenue. Queensland is
the only State which provides that type of relief and it specifically excludes a number of
categories of business, for example, hotels. The examination of general family business
relief is by its nature complex and likely to take some time, if the revenue is to be
adequately protected. This examination is already being undertaken. Rather than delay
these proposals, the Government decided to put this group through and then determine
what could be introduced to meet the objectives outlined by the member for Balcatta.
Mr CATANIA: I am sure the Treasurer will agree that stamp duty was the Government's
biggest revenue raiser last year.
Mr Court: And payroll tax.
Mr CATANIA: Leaving the payroll tax aside, perhaps a percentage of the stamp duty
revenue could be ploughed back into the area of housing. Presumably the greatest
percentage of that revenue in stamp duty comes from real estate sales. Therefore, a
percentage of it could be used to extend concessions to those people making the biggest
purchase of their lives - their home. That would ensure that the home construction
industry had a stable growth rate rather than a boom and bust situation, because the
concessions would be an incentive for people to purchase their own homes.
The Treasurer said that Queensland provides a concession for businesses and the one
exclusion is hotels.
Mr Court: I said there are a number of exclusions, and used one example of hotels.
Mr CATANIA: I understand the exclusion may relate to the value of the property.
Perhaps limits should be imposed in order to control the number of people who will
benefit from it and the revenue the Government will forgo. The concession could be
applied to properties below a certain value.
I hope that once a farming property has been transferred from father to son or to some
other family member, a problem will not arise with the father applying for a
commonwealth pension because he has divested himself of his assets. Will people in that
situation be able to claim a pension from the Commonwealth on the basis that they have
no residual assets under the commonwealth test?
Mr Court: Under federal legislation, when property is divested to the children, a
qualifying period is involved before a pension can be received. We are not aware of the
details.
Mr CATANIA: The qualifying period is based on a year or whatever the State states. It
is a very short time to wait for a double concession. I do not know if we can avoid this
situation or if it is possible to restrict the receipt of that concession. People receive two
advantages: One is a concession on stamp duty and the other is that within a short period
they will be able to claim a pension from the Commonwealth Government. It is a bit of a
problem. I do not know how we can address it because the rules and regulations are
there. People will not be doing anything illegal, but in cases where they have a
substantial asset they can divest themselves of it and go on to public funds and claim a
pension. This will result when this legislation is accepted.
Dr TURNBULL: This Bill is important for those in country areas, and for the stability of
the country regions. It is extremely important that we get it right, because the retirement
of the parents is the whole object of the orderly transfer of property from the parents to
their children. I pick up on the comment that the parents will be able to receive a pension
on the transfer of property. In many cases where the property is being transferred, I can
assure the Chamber that the property is not producing a high enough return for the
parents to be receiving income from it. In my electorate I have quite a few cases in
wvhich parents have virtually no income. For parents to be eligible to receive the pension
is one way in which this legislation will be able to assist them. I sincerely hope it will be
possible.
Mr COURT: In answer to the member for Collie, pensions are totally governed by
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federal legislation. A number of different requirements are imposed on people before
they are granted a pension. If somebody is to reorganise his assets he will have to rake
into account all those different areas. Everyone has a different set of personal
circumstances. With this legislation we are removing the stamp duty impediment on
their transferring the property to another member of the family.
Amendment put and passed.
Clause, as amended, put and passed.
Title put and pased.

Report
Bill reported, with amendments, and report adopted.

Third Reading
Bill read a third time, on motion by Mr Court (Treasurer), and transmitted to the Council.

FINANCIAL AGREEMENT DILL
Second Reading

Resumed from 29 September.
MR RIPPER (Belmont) [4.27 pm]: The Opposition supports the Bill but points out that
it proposes a somewhat different situation from that reflected in the rhetoric of the
Government. The Minister for Labour Relations has supported the possibility of
secession of this Stare from the Federation. That has been repudiated by the Treasurer,
but he has run his own state's rights campaigns on various issues.
Mr Court: You have never heard me use the term "State's rights". I always talk about
the State's responsibilities.
Mr RIPPER: That is an interesting comment by the Treasurer. Nevertheless, it is fair
enough to categorise his approach to federal matters as being based on beating the state's
rights drum. Whether he has used that phrase in his own rhetoric I do not know. A more
sensible view is taken by the member for South Perth. In the report of the Standing
Committee on Intergovernmental Agreements and Uniform Legislation Schemes he
commented that solutions on mutual recognition explored within are a vivid example of
how Stare Governments need to adopt a more positive creative stance than merely saying
no.
I said in the debate on that report, "Hear, hear!" I share the sentiments of the member for
South Perth and hope they will be reflected more in the views of the Treasurer and his
Ministers and in the legislation they bring before this House to do with commonwealth-
stare relationships. This agreement and this legislation before the House form a rare
example of where the State Government has cooperated with the Cornmonwealth and
other States in the interests of other Australians and Western Australians. This Bill is an
example of an agreement, an agreement which involves less direct control over the
States' activities and which embodies an accountability mechanism for the States, which
sees the States accountable essentially to the financial markets through a transparent
credible reporting system for their borrowings. It is good that this legislation is before
the House. There is a common interest among the Stares and Commonwealth on
borrowing. Overall, the first requirement is that the aggregate of borrowings by
government in this country must be consistent with sound macroeconomic policy. The
second is that each jurisdiction's borrowings must be consistent with a sustainable fiscal
strategy. If those requirements are not met there may be effects on Western Australia
even if it is not primarily responsible for the problem. If one State is involved in
financial problems, spill over effects occur on other States because interest rates for the
other States tend to increase if lenders perceive a greater risk in lending to some
Governments in this country. If one State goes off the rails in its borrowings or fiscal
strategy, that will have an effect on the financial wellbeing of other States. It might also
have a more dramatic effect on the financial wellbeing of the Commonwealth. It is
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possible, certainly politically, that the Commonwealth could be put in a position where it
was virtually forced to bail out a State that had mismanaged its fiscal strategies and gone
severely into an unsustainable debt position.
In its own way this is a historic Bill. It represents the latest development in a long series
of events which have reflected those common interests I have talked about. Before the
1920s there was a problem in this country with the States and the Commonwealth
competing in their borrowing programs. I understand they used to compete in the
incentives and the interest rates they would offer to lenders. They even used to compete
in the timing of their debt issues. That was obviously not in the interests of the country
as a whole, or of any State. It was remedied to a certain extent by the establishment on a
voluntary basis of the Loan Council in 1923. However, the really significant
development was the financial agreement in 1928 between the States and the
Commonwealth which was backed by a referendum to insert an enabling provision into
the Constitution.
Under that financial agreement the Loan Council was given the power to determine the
total aggregate of borrowings by the Commonwealth and State Governments in any year,
and the allocation of those borrowings among the States. Unfortunately, almost
immediately, the States began to evade the controls established by the financial
agreement through borrowings by semi-government agencies which were not subject to
the agreement, and later through borrowings by central borrowing authorities. A further
attempt to gain some measure of coordination and control was made in 1936 with a
somewhat quaintly named gentleman's agreement. I do not think any arrangement
between Governments would be referred to in that way in the nineties.
Mr Court: What would be the politically correct term in the nineties?
Mr RIPPER: I am not sure; however, I doubt that it would be described as a gentleman's
agreement. I have no replacement available to suggest immediately. We are not dealing
with that sort of agreement at the moment. The gentleman's agreement did not have the
fairce of law. It was an attempt to control some of the borrowings which occurred outside
the enforceable provisions of the financial agreement. Even that gentleman's agreement
arrangement broke down as more and more sophisticated borrowing arrangements were
developed by various jurisdictions.
It was replaced in 1984-85 by the system of global borrowing limits. These had some
teeth because they were backed by a Commonwealth threat to reduce financial assistance
grants to any State which exceeded its global borrowings limit in a financial year. That
threat was legislated in response to a proposition by Queensland that it would unilaterally
seek to exceed its global borrowings limit. Until recently that system has been much
more important than the original financial agreement. Basically, States have ceased to
fund their capital programs to any significant extent through mechanisms subject to the
financial agreement. The global borrowings limit system has been much more important
than the financial agreement in coordinating, controlling and allocating borrowings
between the State Governments. To that extent, it could be argued that the financial
agreement of 1928 is virtually a dead letter, and that what we are dealing with today is
legislation which reflects events that have already occurred for practical purposes.
The problem of coordinating and controlling borrowings has continued, despite the
development of the global borrowings limit system. That system has come close to
breaking down, owing to the ever-increasing development of sophisticated techniques for
financing government operations. In conjunction with this agreement before the House
there will be a new system to replace the global borrowings limits. That system will see
a substantial change in the underlying philosophy. That change will have four elements.
Rather than the system being based on a requirement for rigid compliance with Loan
Council decisions, it is hoped a credible and transparent framework for the allocation of
borrowings will be developed. Rather than the Commonwealth being responsible for
state borrowings, as it was for many years, the States will be responsible for their own
borrowings.
The main form of discipline and accountability on the States will be through the financial

8358 [ASSEMBLY]



[Thursday, 1 December 1994]135

markets. In order for those markets to perform their task new reporting requirements will
be in place which will facilitate market needs. We see a move towards a more modem
and flexible system based on the increasing sophistication of state and commonwealth
financial authorities and of the financial markets in dealing with government borrowings
in this country. I understand that rather than being allocated a global borrowings limit by
the Loan Council, under this system the States will nominate to the council for its
endorsement or otherwise a Loan Council allocation. This allocation will be based on the
net borrowings that a State will require in any year rather than the gross new borrowings.
which is the situation under the global borrowings system. Those net borrowings will be
indicated by the deficit or surplus of the jurisdiction involved according to Australian
Bureau of Statistics definitions. In addition to that deficit or surplus figure - otherwise
described as net borrowings - "memo items" will be included. The Loan Council will
then make a judgment based on macroeconomic policy about the allocations that are
nominated for endorsement by the various jurisdictions. The Loan Council will have to
make a judgment whether the aggregate of Loan Council allocations is consistent with
sound macroeconomic policy. It will also make a judgment on each jurisdiction's fiscal
strategy and whether it is sustainable for the future.
I hope the Treasurer will be able to clear up one matter of concern to me. From my
reading on the topic it is unclear whether the rejection or reduction of the Loan Council
allocation figure nominated by the State is binding on the State. I am interested in the
situation that would arise should the Loan Council seek to reduce the allocation figure
which is nominated by the State Government in any financial year. A rather obscure
clause in the agreement does not make that point clear to a lay person. Whether or not
the Loan Council decision was binding, were a State to be in that position it would be
punished by the financial markets.
Mr Court: You know some of the background. The Victorian Government in 1992
circumvented the borrowing arrangements and did not tell the States or the Loan Council
what it had done, but you are quite correct in that it has now moved towards the Loan
Council's allocation. I will get an answer for you in a moment about whether it is
binding.
Mr RIPPER: I am concerned about clause 4(9) of the agreement, as outlined in schedule
I of the Bill, which states -

The Loan Council may make resolutions, which are not to operate as they would
have operated had clause 3(15) of the original Agreement not been rescinded ...

One can see that this would become a task for a lawyer, and since the Treasurer has this
sort of advice available to him, I hope he will make that situation clear to the House and
to those members of the public who are interested.
I have some questions about the Loan Council allocation system. Will the Treasurer
advise the House of the actual nomination for a Loan Council allocation which Western
Australia has made for this financial year? Secondly, was that allocation reduced by the
Loan Council? I also understand that there is a system of allowable variations for the
Loan Council allocation figure, so if at Budget time the State needs to borrow more, it is
able to do that provided the variation is within 3 per cent of total revenue. Once that
Budget version of the Loan Council allocation has been determined, throughout the
Budget year again a further variation of 3 per cent of total revenue is allowed. Was any
portion of the first 3 per cent of revenue variation tolerance used in this financial year and
will any portion of the further 3 per cent of total revenue variation tolerance be used as
the financial year proceeds?
I mentioned earlier that part of the Loan Council allocation figure is described by the
somewhat mysterious term of "memo items" and that those memo items relate to a
number of arrangements which on the face of it do not look like borrowings but which
have the same effect so far as the State's call on savings is concerned. Thle first of those
memo items is described as operating leases. The document entitled "Future
Arrangements for Loan Council Monitoring and Reporting", produced by the Loan
Council on 5 July 1993 states that all operating leases are to be included in Loan Council

8359



consideration except those leases with a net present value of payments less than $5m. I
am interested in the arrangements that have been made for the private leasing of two-
thirds of the government vehicle fleet. Will those car fleet arrangements have to be
included as a memo item when the State nominates its Loan Council allocation? That is
an interesting question to me because one of the justifications for selling two-thirds of the
government car fleet and moving to private leasing was that it would free up a
considerable amount of capital. Of course, I wonder whether the capital is really freed up
by this leasing, as is claimed, because it seems to me that if it has to be included as a
memo item in the Loan Council allocation, it then reduces the State's borrowing capacity
to the same extent, so 1 do not believe the particular advantage that was claimed for the
private leasing of the government vehicle fleet will turn out to be a real advantage. I
would be interested in the Treasurer's comments on the interaction of the mechanisms
about which I have been talking. Will capital be freed by the vehicle leasing arrangement
or will that so-called freeing of capital be balanced by a reduced borrowing capacity
because of the need to include the operating lease as a memo item in the Loan Council
allocation nomination?
A second category of memo item which must be included is private sector involvement in
public sector infrastructure. Have any examples been included in the Western Australian
Loan Council allocation? Does the Government expect that projects in the pipeline will
have to be added to the Loan Council allocation as a memo item in future financial years?
A third memo item is described as public sector superannuation funds. The Loan
Council document states that any transaction that utilises employee funds held by a
superannuation fund in place of employer contributions should fall within Loan Council
and be treated as borrowing. What is the situation with our public sector superannuation
fund in Western Australia? Are there any transactions relating to that fund which would
require inclusion as a memo item in the Loan Council allocation nomination?
Government trading enterprises which meet Loan Council commerciality criteria are not
required to be included in the Loan Council allocation nomination, as I understand it, in
the same way as those other matters which I have just mentioned. However, they must
meet those Loan Council commerciality criteria in order to be treated in that way. Which
of our Western Australian government trading enterprises meet the commerciality criteria
of the Loan Council, and which will in future if they do not already, and when is it
expected that that development will occur? In other words, what is the current status of
our government trading enterprises in regard to those Loan Council commerciality
criteria?
In order for this system to work, a considerable amount of information must be provided
to the Loan Council. The Government will have to advise the Loan Council of
immediate and medium term fiscal trends in Western Australia. It will also have to
provide other information which supports its nomination of a Loan Council allocation
figure. Page 9 of the Loan Council document gives an example of the type of
information which the Government will have to provide. It includes information
regarding the magnitude and composition of memo items; information regarding the
economic parameters underlying the medium term fiscal outlook; an estimate of the
deficit or surplus for the public trading enterprises sector, and any additional information
on proposed policy changes in the general government sector which it considers may
assist in the consideration of the nominated Loan Council allocation. The provision of
that information is part of the Government's accountability to the Loan Council for the
borrowings which it wishes to make. That is not the only information which must be
provided. There must also be a system of quarterly and annual reporting so that the
financial markets are provided with the information which they need to judge the
performance of each State in regard to borrowings and in order to take the appropriate
action, which is, of course, the accountability mechanism under the new system. The
State is accountable to the Loan Council. The Government's first accountability is to this
Parliament. I ask the Treasurer whether the information he provides to the Loan Council
in support of a Loan Council allocation will be tabled in this Parliament. I am sure that
all members of Parliament will be concerned about that. It is not appropriate for
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information to be provided to other Governments if it is not provided to this Parliament.
Under the Westminster system the Government is accountable to this Parliament in
financial matters.
I understand that the Government's response would be to the effect that some of the
information would be economically sensitive. It would be more to the paint that some of
the information might be politically sensitive. If the Government's argument is that the
information is sensitive and cannot be tabled in the Parliament because it would become
public, I suggest there is an alternative mechanism which might allow the Government to
fulfil its accountability requirement to this Parliament. This House has a Public Accounts
and Expenditure Review Committee which is able to take evidence in camera, If the
Government argues that the information cannot be provided to the Parliament for reasons
of sensitivity or confidentiality, it can fulfil its accountability requirements by making
use of the provisions available to the Public Accounts and Expenditure Review
Committee. I believe it should table that information in this Parliament, but if the
Government does not want to do that, the information can be given at an in-camera
hearing of the Public Accounts and Expenditure Review Committee. By doing that it
would fulfil its accountability requirements at least in part.
The necessity for state borrowings is affected by the overall revenue position of the State.
In other words, if the tax take of this State is substantially increased, obviously its
requirement for borrowings and its dependency on this legislation will be reduced. I
regret to say that the tax take of this Government is extraordinary. Last financial year the
increase in revenue from taxes amounted to $658m, which is an extraordinary increase.
This financial year there will be a further increase. In the first quarter of this financial
year the total revenue from taxes and licensing charges increased by a further $116mn
compared with the same period last year, that is, a 28 per cent increase. If that increase
continues at that level for the remainder of this financial year, and I have no reason to
suspect that it will not, the total additional revenue this financial year compared with last
financial year will be approximately $463m. The additional $658m last year, together
with the proposed additional $463m this year, will result in an increase in taxation
revenue over two financial years of over Sib. If we add the additional amount the
Government received last financial year and the anticipated additional amount this
financial year, it will have an additional $1.8b in its coffers. It is an extraordinary
position and it indicates this Government does not match its rhetoric on taxes and charges
with its actions. This Government is vigorously taxing and charging Western
Australians. It is a high taxing Government to the extent that it will have received
additional revenue of $1.8b from the taxpayers of Western Australia by the end of this
financial year. It is no wonder that the State Government is able to talk positively about
the health of its accounts and a public sector surplus. The latter has been created by the
taxpayers of Western Australia who have chipped in an extraordinary additional $1.8b
over two financial years.
I will be interested in the Treasurer's comments on these figures because he has a
responsibility to explain to Western Australians why they are paying so much extra in
taxation for no additional services.
DR GALLOP (Victoria Park - Deputy Leader of the Opposition) [4.57 pm]: The
Australian system of federalism is in constant evolution and the Bill before this House is
one example of the way in which this system is changing. If we consider the times in
which we live, we can point to the fact that there has been significant progress in
Australia in creating a new type of federal system. One aspect of that has been the move
to create a national market. The Opposition is pleased that the Government has finally
agreed to join the mutual recognition scheme which is one part of the process that will
create that national market. The other part of the progress will be a little harder and it
relates to the mIlmer report, which will need to take into account all sorts of complicated
legal, economic and financial issues.
Mr Bloffwitch: You should be concerned with the baekflip by the Federal Government.
It was going to make a lot of important decisions on the Hilmer report.

8361



Dr GALLOP: The ilirer report is complicated, particularly from the point of view of
the State Governments and it will be an interesting process to observe.
Mr Court: You have to have competition at your preselection meetings.
Dr GALLOP- We do.
Mr Ripper: It is very vigorous competition and I can assure you that we have quality
candidates.
Dr GALLOP: That is one part of the move towards a new federalism. The other part is
unfinished business and it relates to the financial relations between the Commonwealth
and States. A lot more work must still be done in that area.
Another area I can point to is one which is covered by this Bill; that is, the changes
proposed in the way the Loan Council operates. If one looks at these changes
objectively, one will find that they indicate there is a strng degree of goodwill between
the Commonwealth and the States when they consider issues of national concern. In this
Bill we have a mature approach on the part of both the Commonwealth and the States to
the way in which they will deal with borrowings. It is a Hill that should be supported.
I will put the Loan Council in its historic context and indicate why this move is
significant in the history of commonwealth-state relations in respect of borrowing. After
the First World War, there was a major problem in Australia. Each of the States was
keen to borrow a lot of money to deal with the backlog of infrastructure development that
was needed, but, most importantly, for the soldier settlement schemes that were put in
place, many of which were a complete disaster and which cost the taxpayers a lot of
money. Nevertheless, at that time, they wanted to borrow' the money. The
Commonwealth needed to refinance and redeem its war debts. Both the Commonwealth
and the States needed to go to the capital markets and that was where there was a
problem. They were competing on both the domestic and international money markets.
As the member for Belmont said, they entered into a voluntary arrangement in 1923 to
coordinate the timing of their debt issues and to try to coordinate their approach to
interest rates and other terms and conditions of borrowing. However, what happened in
practice was that the Commonwealth began to issue all of the securities on behalf of itself
and the States on the domestic and the New York capital market.
It was inevitable that the Australian Loan Council came into being in 1928. Its
membership included a Minister from each of the States and a Minister from the
Commonwealth. usually the Treasurer, who, of course, is appointed by the Prime
Minister but it could be the Prime Minister. The aim of the Loan Council was to
coordinate the borrowing programs of the Commonwealth and the States. The method of
doing that was that each Government submitted to the council a program for borrowing
in the next financial year that would have to be approved and the council would allocate
borrowing across all of the jurisdictions as it saw fit. Thierefore, the Loan Council had
real power and the way it exercised that power was determined by the financial
agreement of 1928. The Commonwealth had two votes and a casting vote and each State
had one vote. Of course, the States still had more votes than the Commonwealth if they
exercised them in a block.
The 1928 agreement is worth reflecting upon in relation to this legislation because it is
interesting to contrast it with where we have come to in 1994. First, the Commonwealth
was to undertake all borrowings on behalf of the States unless the council decided
otherwise unanimously. Therefore, the States agreed that the Commonwealth would
borrow on their behalf. Secondly, no money was to be borrowed by the parties other than
in accordance with the agreement; the agreement was binding on all parties. Thirdly, the
whole process, as the member for Belmont said, was ratified by a referendum which saw
amendments to the Australian Constitution which gave the Commonwealth specific
powers to make and enforce financial agreements with the States. Fourthly, at that time,
the Territories could attend Loan Council meetings, but they were not formally part of
them. It is interesting, therefore, to see how far we have come since 1928.
The changes that have taken place since 1928 are worth reflecting upon. The problem
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with the original agreement was that it did not cover borrowings by state
instrumentalities or other entities that were partially or fully owned by the States. All of
the government instrumentalities that required money to do things relating to the States'
infrastructure were separate from the financial agreement. That led the Commonwealth
to initiate the gentlemen's agreement of 1936 which did not have the legal force of the
financial agreement of 1928, which is why it was simply called the gentlemen's
agreement. However, it obliged the States to submit to the Loan Council for approval
their borrowing programs for all of the other entities. They borrowed in their own right
but were subject to the approval of the Loan Council. Therefore, the financial agreement
of 1928 and the gentlemen's agreement of 1936 covered general government borrowing
and also borrowing by government instrumentalities.
The changes that have occurred since then are interesting. In the 1950s, the Loan
Council was seen, particularly by the Commonwealth but also by the States, as an
instrument of macroeconomic policy. The Governments at that time, particularly the
Commonwealth Government, were fearful that unless there were coordination and
control of state borrowing, inflation would develop and, obviously related to that, they
feared that interest rates would rise as the different jurisdictions competed for funds. The
Commonwealth Government decided to underwrite the borrowing programs of the States
and the Commonwealth and the States agreed to that process which saw a degree of
diminution of their borrowing independence. They got something out of it, of course.
The Commonwealth Government was underwriting their borrowing and the terms and
conditions they gained were good.
Mr Blotfwitch: Concessions work that way, don't they?
Dr GALLOP: That is the way they work. For the first time in 1970 we saw the
emergence of the phrase "new federalism". The Prime Minister at that time was John
Gorton. He got together with the States and agreed to changes to federal-state financial
relations. According to the States at that time, John Gorton was, to use the words of our
Treasurer, a centralist. He was not willing to go anywhere near the degree to which the
States wished to go to reform federal-state relations. However, he made some
concessions to the States on borrowing, one of which was that the Commonwealth took
over servicing of about $lb of state debt which was of great assistance to the States at
that time. The Commonwealth agreed also to provide a proportion of the States' agreed
Loan Council borrowing program in the formi of non-interest bearing, non-repayable
grants. Therefore, there was no resolution to the emerging problem of vertical fiscal
imbalance between the Commonwealth and the States or the States' ability to raise
revenue compared with the Commonwealth's ability to raise revenue. However. Prime
Minister Gorton made some concessions in the area of borrowing.
Pressure was mounting again in the 1970s. The Treasurer's father was well and truly
involved in many of the debates at that time. The States felt constrained by the Loan
Council in their desire to raise money to build the infrastructure for their States. There
were many arguments between the Federal Government, both Labor and Liberal, and the
State Governments about loan raising for infrastructure development. As a result of that,
an infrastructure borrowing program was developed as part of the Loan Council and
eligible projects had to demonstrate that they could not be funded under the normal Loan
Council programs and that they were crucial to that State's development. They were
incorporated in the Loan Council process.
From 1978 to 1980, many large projects, including electricity generation, rail
electrification, coal loaders and pipelines, were financed. I believe, at the time, the
Commonwealth and the States agreed that the States' semigovernment authorities could
borrow overseas to fund those projects. However, it was not until 1983 that they
exercised that right to borrow overseas. That was the first attempt to bring together the
needs of the States to borrow money for intfrastructure and the need of the
Commonwealth Government to try to control the process as part of its macroeconomic
objectives. Unfortunately from the point of view of the Commonwealth, what was also
happening by the 1980s was that the States had all developed their own central borrowing
authorities, or CBAs. They borrowed on behalf of all state government instrumentalities.
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The States were moving ahead in the borrowing game and developing their own
borrowing authorities. They were borrowing for not only major government programs
but also semi-govermecnt authorities like the water authorities, the state energy
commissions and whatever. Those central authorities were borrowing on behalf of
instrumentalities and then the States could borrow from the central borrowing authorities
for their own programs.
The Loan Council was beginning to lose control of the process. The legislation before us
today is what I would call the fourth phase of a process that has attempted to come to
terms with this new financial environment. I will illustrate the change that had occurred
by the early 1980s. In 1979-80 the Loan Council approved programs accounted for 95
per cent of total borrowings. By 1983-84 they accounted for 25 per cent of borrowings.
One can see how the States were running ahead of the process and the Loan Council was
losing control. As the member for Belmont said, the first solution was global limits. In
1984-85 borrowing in all forms by commonwealth and state semi-government and local
government authorities and government owned companies was subject to these global
limits. A dollar figure was set. That excluded borrowings by government financial
institutions and statutory marketing authorities. I am not sure of the rationale for that, but
I guess the view was that the financial institutions of the States effectively were operating
in a commercial marketplace and needed the freedom to borrow. That replaced the
gentlemen's agreement of 1936. Then we had the emergence of complicated financing
schemes, particularly in Victoria and New South Wales. There was the long term leasing
of assets, and sale and lease back methods were brought into operation. This caused
concern for the Commonwealth and the Loan Council because it was felt that the States
were getting around the global limits and overcoming what they believed was the right of
the Commonwealth Government to set macroeconomic policy. There were some strange
processes. In Victoria even police stations were set up under operating leases. Inevitably
the Commonwealth became concerned about this process.
The second phase came in 1990 when restrictions were placed on state authority overseas
borrowing, and the distribution of global limits was to be phased towards an equal per
capita basis over five years. Population based definitions of borrowing limits were not
effective. They lacked the flexibility that was required.
Mr Ripper: Certainly in Western Australia.
Dr GALLOP: That is correct. Then we entered the third phase from which this
legislation effectively has emerged as the fourth phase. That was to develop a
monitoring and reporting-type approach. This came into being in 1992. The new scheme
was to be based on the net borrowing position rather than global limits. Each
Government went to the Loan Council and submitted its intended Loan Council
allocation, or LCA. The council assessed the LCA on the basis of the Federal
Government's macroeconomic policy and the future fiscal outlook for that jurisdiction,
its capital and infrastructure needs, fiscal requirements and taxation position, and that
was the basis on which the figure was agreed for all the States. If there was not
conformity, the council would ask the particular jurisdiction to adjust or modify its fiscal
strategy. So there were methods by which it attempted to achieve some sort of control.
That is when this concept of the memo items came in which included operating leases,
financial leases and private sector involvement in public sector infrastructure. The Loan
Council became the forum for coordinating public sector borrowing in the light of a
definition of what was an appropriate fiscal strategy for the Commonwealth. That phase
started in 1992 and effectively led the way to where we are today with this legislation.
The fourth and final phase of the move to a monitoring and reporting system rather than a
control system comes with this legislation. There are four main features: Firstly, the
abolition of restrictions on States borrowing in their own names. In 1928 the
Commonwealth did the borrowing on our behalf; now the States are borrowing in their
own names. Secondly, the Commonwealth's explicit power to borrow on behalf of the
States was removed. T'hirdly, the need for future borrowing by the Commonwealth and
the States to be approved was removed, although the Loan Council can still make
resolutions. I think that question was raised earlier. The Loan Council can still make
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resolutions as to the LCAs but they are not binding on the signatories to the agreement.
As I understand it, that is the state of play. Fourthly, the Northern Territory and the
Australian Capital Territory are now signatories to the agreement.
We have turned around since 1928 and we now see a reflection of the maturity of our
federal system. Another strategy would have been possible - the abolition of the Loan
Council. That has been done in some federal systems, and there the States are totally
responsible for their own debt. The one problem which might exist with that system -
and I have had the privilege of representing Western Australia on the European
roadshow; I think the Treasurer has been on that as well - where one talks to the bankers
in Europe -
Mr Court: We do not have to do that any more because we are not borrowing. As soon
as you go to the bank and say you do not want to borrow, they kick you out the door. I
am serious. On the last visit we had no borrowing requirement, and they were not the
slightest bit interested.
Dr GALLOP: Many overseas financial institutions look upon Australia as one country
and do not make the same distinctions that we might make between Western Australia,
South Australia and Queensland. If one State were seen to be profligate in the way it
spent its money, a premium interest rate for that State would inevitably spread to the rest
of Australia. That is the first real problem that would exist if we abolished the Loan
Council. Every State would, in a sense, be punished for the sins of others.
Therefore the strategy that has been adopted is to preserve the Loan Council and have a
monitoring and reporting process and Loan Council allocations, but to do it in a different
context; that is, to increase the degree of freedom for each of the State Governments.
That is a better strategy than abolishing the Loan Council. The States are now free to
borrow but the Loan Council still exists and provides a framework of monitoring and
reporting. That in itself is intended to bring a discipline to the process.
I will comment on the framework that we will be supporting in this legislation. It makes
it clear that State borrowing is now a matter for the States. The Loan Council does not
have die power to make binding determinations on the signatories although it can still
make resolutions. Although the resolutions no longer are binding, the process of
monitoring will go on. The mechanisms that will monitor the performance of the States
are threefold. Firstly, the process of Loan Council allocations each year, although not
binding, will impose a discipline because there will be scrutiny of the borrowing
practices, and associated with that a public discussion of the practices of the States within
the Loan Council context. Should the Commonwealth Government feel it needs the
power to discipline a State that might be threatening the Australian national interest, it
can use its financial powers to deal with that. So even though resolutions of the Loan
Council are not binding, the Commonwealth Government still has enormous financial
power which it can use if it wishes. That is the first form of discipline placed on all the
States. It is the discipline that will come from the reporting and monitoring process set
up by this financial agreement we will legislate for today.
The second form of discipline is through the democratic process in each of the States.
One of the interesting developments in state and federal politics is the emergence of a
debt consciousness among the electorate. There is no doubt that debt control and
management are political issues. The third form of discipline will be in the marketplace
itself, be it the domestic capital markets, or the international capital markets, where the
credit rating agencies make assessments on state and commonwealth borrowings and the
way they manage their finances. The way the marketplace itself sets interest rates is a
great discipline. Should a State Government or the Commonwealth Government drift in
its practices, that may result in a premium being placed on the price it will have to pay
for money it borrows.
The Opposition believes that this legislation, which has emerged from mature reflection
on the situation by both the Commonwealth and the States, will give the States more
freedom. It will also make them accountable through the reporting and monitoring
process, through the potential role the Commonwealth can play as a result of its financial
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power, and through the democratic processes in each of the States and within the capital
market. It is the Opposition's view that that form of Loan Council arrangement will be
of benefit to the States, and to the way in which we conduct our borrowing programs
from now on. The clock has been turned completely from where it was in 1928. The
attempt to resolve the uncoordinated pattern that existed in the post World War I years
through control mechanisms and through binding resolutions of the Loan Council has
now been freed up, and with that freedom goes accountability in the marketplace.
MR COURT (Nedlands - Treasurer) [5.22 pm]: I thank members opposite for their
support of this legislation. The Deputy Leader of the Opposition gave a good account of
the history of financial developments over the years. Each of the major changes occurred
as a result of different types of pressures, such as the Depression and wars. The shadow
Leader of the House raised a number of questions. To the best of my ability I will
answer them, If the member is not satisfied I am prepared to seek additional information
for him.
The allocations are not binding, but we must report to them. As the shadow Leader
mentioned, those figures have a 3 per cent tolerance on either side. If we were not
performing we would mun into a problem. This year, the State's situation exceeds 3 per
cent, fortunately in a surplus direction. That has been reported in the Budget papers. The
figure estimated for the 1993-94 Budget was a Loan Council allocation of $331m, but we
ended up with a surplus of $65m, and in the 1994-95 Budget we applied for a deficit of
$169m. Although it is too early to predict a final outcome, we are close to a $309m
surplus.
Motor vehicle leasing is included in the Loan Council allocations. The Loan Council
allocations can be funded from cash balances or borrowings. The financing method is
not important but the debt must be taken into account. There was no private
infrastructure in 1994-95. However, if there were to be any it would have to be included
in the numbers and the risk exposure would need to be taken into account.
Superannuation does not make much impact in Western Australia under our current
accounting arrangements. It affects only the general government employees who are
fully funded- The commerciality guidelines for government trading enterprises are very
strict. At present none of our government trading enterprises comes under those
operations because they have been used mainly for OTEs which are close to being private
sector operations. An example which comes under that arrangement is ABC Pay TV,
which is setting up under fully corporatised guidelines.
All of the Loan Council allocation information is published in the Budget papers. The
memo items are reported to the Loan Council only in aggregate, not item by item.
However, we can provide this to the member if that is what he wants.
Mr Ripper: I am certainly interested.
Mr COURT: When an economy is growing, tax does increase, and vice versa. That has
helped to improve our Loan Council allocation position, because we have been using the
funds to reduce debt, not to increase expenditure. We have adopted the position that if
we can keep tight control on expenditure and reduce debt in these times we should do so,
because if we move back into a recessionary cycle we may not be able to reduce debt or,
for short periods, we may have to increase it. I do not want to argue about Keynesian
economics but I can remember the basic lesson that in tough times expenditure should be
increased and in good times cut back. However, everyone increases spending in the
tough times and spends even more in the good times, so the true effect of it is lost. As
debt reduces it has an impact on the interest costs that government must pay. Of course,
the increase again in interest rates will put some additional pressures in place.
In relation to the overall comments, the Deputy Leader of the Opposition outlined how
these systems evolve over the years and take into account the various pressures that take
place. It would be fair to say that the financial markets are becoming more and more
mature. I still find a bit of a mystery the speed with which funds are transferred
internationally; with modern technology we get up-to-date balances and the like.
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The member for Victoria Park commented about having to approach overseas banks. I
was serious when I said that although we must roll over debt we are not going into the
market for major new borrowings - something that causes a very cool reception. In
London we had a particularly important meeting with the Commonwealth Bank because
we had agreed to use that bank as the lead bank on a major and very successful bond
issue we did in Europe. The significance of that was that it was an Australian bank that
had some success in putting together quite an important and complex bond issue. I found
it fascinating to see the process of putting together a bond issue which eventually ends up
in the hands of the ma's and pa's throughout Europe. I hope we will remain in a position
where we will not have to borrow more.
Question put and passed.
Bill read a second time.

Committee
The Deputy Chairman of Committees (M& Day) in the Chair Mr Court (Treasurer) in
charge of the Bill.
Clause 1: Short title -
Mr RIPPER: The Treasurer indicated earlier that the car fleet leasing arrangement must
be included as a memo item when the Loan Council allocation nomination is made. Will
that reduce the Government's borrowing capacity? I understand that if the Government
increases the Loan Council allocation nomination by an amount equivalent to the
operating lease arrangement for the vehicles its borrowing capacity would be limited.
So, the Government would not free up the capital, as advocates of this approach suggest
would be freed if two-thirds of the fleet were sold and leased back.
Mr COURT: It is counted as borrowings, so it must go into that category. By the same
token, it may free up a large amount of funds for other projects. When considering the
overall borrowings it is a matter of choice regarding which form is used. For example, if
a large amount of money is tied up in capital with cars, and we decide to move across to a
leasing arrangement, we will have the ability to use the funds elsewhere because we are
not buying the cars.
Mr RIPPER: The capital could be obtained in a couple of ways, either by selling the
vehicles and leasing them back or by new borrowings. If the vehicle lease arrangements
must be counted as new borrowings, there will be no advance. It is still borrowings in
one form or another.
Mr COURT: If we sell the cars we receive the income. We must work out the most cost
effective way. We have a problem at the moment with Stateships because that leasing
arrangement is an absolute nightmare to handle. It would have been appropriate to have
a completely different financing method in that instance. There is a ready market for cars
and it is easy to put a value on them. By moving across to private sector fleet
management, we will achieve a considerable saving in the overall cost. We must still
borrow in that regard but the main savings will be in the way we manage the fleet and
achieve a lower overall cost It is a matter of choice. Cars are a good example of leasing
and private management. The Stateships lease arrangement is a millstone around our
necks.
Clause put and passed.
Clauses 2 to 4 put and passed.
ClauseS5: Appropriation if required -

Mr RIPPER: The clause provides an automatic appropriation of State funds necessary
for the purpose of carrying out the 1994 financial agreement. How much will be
appropriated?
Mr COURT: It is a continuation of the current arrangement. I cannot provide the
specific amount now. I will make inquiries and provide the information in a formal
letter.
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Mr RIPPER: The Treasurer and his adviser should have been able to provide that figure.
After all, ibis is a permanent appropriation.
Clause put and passed.
Clause 6 put and passed.
Schedule 1 -
Mr RIPPER: I refer to clause 4(9) relating to the power of the Loan Council to make
resolutions. What will happen if a Stare makes a nomination for a Loan Council
allocation and the Loan Council, by resolution, refuses and says that due to the need to
reduce aggregate borrowings for the purpose of macroeconomic management every
State's allocation must be reduced by a certain amount? Does that mean that the State is
not able to borrow what it wanted to borrow originally, and must abide by the Loan
Council decision; or is it a free-for-all, with the only discipline being exercised by the
financial markets responding unfavourably to a State which has ignored a Loan Council
resolution? Are the resolutions binding or is the only discipline by the financial markets?
Mr COURT: The resolution is not binding. The clause is legalese for saying it is not
binding. If we operate in surplus it does nor apply. If the Loan Council allocation is cut
back we must report against the cutback amount with the problems of the 3 per cent.
Mr RIPPER: Is the tolerance only 3 per cent of' total revenue? If the State wanted to
borrow 10 per cent more than the Loan Council allocation, can it, on its own authority,
do so and decide to run the risk of being punished by the market and the raring agencies,
but nevertheless go ahead; or would it be stopped by the operations of the Loan Council?
I do not suggest that is a wise course of action. However, what would be the
consequences if that course were followed?
Mr COURT: If someone was prepared to lend money, the States could still borrow, but
the Commonwealth Government could hit back at them by cutting back on the loans. He
who has the money has the final say. Although it is not part of the Loan Council
arrangement, that is the mechanism by which the Federal Government would impose
some form of discipline. As to the first part of the question, the figure is between the
nominated and the Budget figures and between the Budget and the acwual figures.
Mr Ripper: In theory it could go to 6 per cent.
Mr COURT: Cumulatively, yes.
Mr RIPPER: My final question relates to the superannuation arrangements. I was a little
unsure of the information given by the Treasurer about the memorandum item for public
sector superannuation. I think the Treasurer said that because our superannuation is fully
funded, there would not be any question of a memorandum item arising. Of course, our
superannuation is nor a fully funded scheme.
I began to doubt the validity of the Treasurer's answer. Can the Treasurer advise on what
basis public sector superannuation does not become a memorandum item in the Loan
Council allocation nomination?
Mr COURT: Our superannuation is paid on retirement. It is not being funded in
advance. The Stares account differently. We must find the money on retirement; other
States have it in a fund that can build up.
Mr Ripper: Queensland, for example.
Mr COURT: Yes.
Mr Ripper: There is no question of transactions in our fund becoming a memorandum
item?
Mr COURT: We are putting some funds aside only for a very small number of
employees.
Schedule put and passed.
Title put and passed.
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Report
Bill reported, without amendment, and the report adopted.

Third Reading
Bill read a third time, on motion by Mr Court (Treasurer), and transmitted to the Council.

STATUTES (REPEALS AND MINOR AMENDMENTS) BILL
Returned

Bill returned from the Council without amendment.

FINES, PENALTIES AND INFRINGEMENT NOTICES ENFORCEMENT
DILL

Cognate Debate
On motion by Mrs Edwardes (Attorney General), resolved -

That leave be granted for a cognate debate on the Fines, Penalties and
Infringement Notices Enforcement Bill and the Acts Amendment (Fines,
Penalties and Infringement Notices) Bill and that the Fines, Penalties and
Infringement Notices Enforcement Bill be the principal Bill.

Second Reading
Resumed from 23 November.
MR BROWN (Morley) [5.44 pm]: I am not the main speaker for the Opposition on this
Bill; however, I will make a brief contribution. The dilemma of being able to ensure that
fines are collected has faced the Government on numerous occasions anid is attested to by
various reports that have come to the attention of this Chamber. As the Attorney General
will know, in 1981 a report was prepared by what was known as the Dixon committee
that dealt with how fines should be collected and, in particular, the steps that should be
taken where they were not collected.
The concern of the Dixon committee, which is shared today, was that a consequence of
not having fines collected meant a significant number of people were imprisoned. It is
quite interesting to compare the statistics in the Dixon report with the present statistics.
On the night of 30 September 1980 - that is when the survey was conducted - 66 persons
were in Western Australian prisons solely because of their default in payment of a fine,
and that number constituted approximately 5 per cent of the total imprisonment rate.
That suggests that at any one time 5 per cent of the total prison population was being held
for failing to meet a fine.
The position, in terms of the numbers entering prison as fine defaulters, was quite
different. In the six months ending 30 December 1979, 707 receivals into prisons were
solely as a result of non-payment of a fine. In the year ending 30 June 1980,
approximately 35 per cent of receivals consisted of persons who were incarcerated for
defaulting in the payment of fines. Comparing those figures with more recent ones, we
see that samte kind of phenomenon is still present. There is a high number of prison
receivals as a result of their failing to pay a fine; but this still represents between 5 per
cent and 6 per cent of the total prison population.
The Dixon committee recommended - I will not go through its recommendations in
detail - a number of steps that should be taken to try to deal with fines. It suggested that
a notice of penalty be handed to every defendant who appears or should be posted where
the matter is heard ex pante. It recommended that when the court considers there is
justification for refusing a defendant any time to pay a fine, the court should record in
writing the reasons for the refusal.
The report recommended that courts should make more inquiries to ascertain whether
execution against goods might not be a more effective means of enforcing payment of
fines. It recommended that the rate at which a default is calculated pursuant to the
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Justices Act should be reviewed frequently, so as to maintain consistency with current
monetary values. It recommended that defendants whose default trm or aggregate term
exceeded 21 days have the right to elect to be brought before a court for an inquiynt
their means to pay, and where the court is satisfied the defendant cannot pay the n h
court should be given the power to extend the dine for payment or where the law permits
to impose an alternative penalty. The report recommended that the Government should
introduce a detailed study to permit the introduction of a fine option program, and that
the Supreme and District Courts be given power to impose fines without limitation as to
the amount. Some of those recommendations have been picked up and have been
incorporated into the legislation as it stands today.
The dilemma has always been where a person refuses to pay or cannot pay a fine. As the
Dixon committee reported, fines are an ancient remedy, and one that has been used
successfully in various societies. It is important for the integrity of the process to be
maintained; that is, if a fine is imposed, it is important that the fine is capable of being
collected. If a fine is imposed or an infringement notice issued and it is unable to be
collected, the whole system can fail into disrepute. If the courts have decided that a
penalty in the nature of a fine should be imposed as an alternative to imprisonment, and
at the end of the day by virtue of a person not paying the fine they finish up in prison, the
person has finished up with a penalty which the courts wanted to avoid. The dilemma
has been in ensuring the integrity of the process, so that when fines are imposed they are
collected. This matter has attracted the attention of the Law Reform Commission of
Western Australia. Its report sets out the history of this matter in the State, and reviews
the Cullen report and the recommendations emanating from that report. The Law Reform
Commission endorsed in broad termis the thrust and the substance of the Cullen review,
but made a number of recommendations in its report which are not reflected in this Bill.
I will confine my remarks to some of the recommendations of the Law Reform
Commission which are not reflected in this Bill. The Law Reform Commission
recommended that alleged offenders be given time to pay amounts imposed on them by
way of infringement notice. This Bill gives people who are fined an opportunity to apply
for a time to pay order. However, it does not give individuals any opportunity to apply
for a time to pay order with respect to infringement notices. I understand from the
briefing that was kindly arranged by the Attorney General that the rationale for not
allowing such an application to be made for an infringement notice is that they are
generally not of a significant amount and that ordinarily an individual should be able to
pay within the time frame of the schedule set down.
The Bill proposes that an infringement notice will be issued, and the person will have 28
days to make the payment of the infringement notice. After 28 days a final demand will
be made on the person to meet the amount in the infringement notice, and after a further
28 days the authority that issued the infringement notice may register the infringement
notice with the "registrar and the registrar will issue to the alleged offender an order to pay
or elect. After a further 28 days, if the fine in the infringement notice is not paid and
there has been no election by an alleged offender to have the matter go to the court, a
notice of intention to suspend a licence will be issued. If the fine is still not paid within a
further 28 days, a licence suspension order will issue. From the first step of issuing an
infringement notice four steps are to be taken before a licence is suspended. Each of
those steps cannot be implemented without a period of 28 days elapsing between each of
them. It is because of the four periods of 28 days that it is argued that one does not need
to provide in this Bill an opportunity for people who have incurred infringement notices
to apply for time to pay. It is said that the 112 days that is granted from the time of the
infringement to the time of suspension of licence is more than a generous period in which
to pay any fine that may be imposed. That may be true in certain circumstances, but it is
certainly not true in every circumstance, particularly for those people who are on very
modest incomes.
I will relate briefly a case which demonstrates the point. A constituent of mine incurred a
traffic infringement notice involving a fine of $100. For some members of the
community $100 may be neither here nor there, but for my constiituent, who is a single
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person on a fixed pension who lives alone and has limited means, $100 was an extremely
significant amount. He sought to enter into an arrangement with the court where he
would pay thac fine at the rare of $10 a fortnight. He offered to make that payment. He
did not dispute the fact that he had a traffic conviction. He clearly said that he was not
innocent, and he did not seek to defend the action. He wanted an opportunity to pay that
fine in instalments.

Siting suspended from 6.00 to 730 pm
Mr BROWN: His offer to pay that fine by instalments was not accepted because he was
told he could not apply for time to pay until the other steps had been taken. When he
finally reached the point at which he was able to pay the account at the rate of $10 a
fortnight, the amount owed had increased from a fine of $100 to a fine of $100 plus costs
of $47. Instead of paying that fine in 20 weeks, it would now take him a further 10
weeks to pay the amount. That stretches it beyond the point envisaged in the Bill. Also,
mny constituent faced the extra costs. It worked to the detriment of a person on a very low
income. That is why I believe the Bill should be amended to make provision for people
receiving infringement notices to pay the fines by instalments. Although the Bill
provides four steps to be taken before people lose their licences, additional costs are
incurred as they go through each step. At the second step they incur a courtesy fee of $9.
I amt not sure how much courtesy there is in a fee! At the next step they incur a fee of
$35. That is an additional burden on someone with a low income who cannot afford to
pay the infringement notice. It is an important issue that should be dealt with.
I will briefly outline some of the matters that are important - I will be brief not because
they are unimportant but because my time is limited. The two Bills do not make
provision for extraordinary licences to be granted when a licence has been suspended.
That was a recommendation of the Law Reform Commission which should be
implemented. Recommendations were also made about means testing. Although it
seems appropriate in certain circumstances, the Bill provides for a court officer to require
a person who has been fined to comply with any direction to be means tested. A limit
should be placed on the frequency and degree to which that power can be exercised. The
Law Reformn Commission made recommendations about the liability of company
directors, and I note that is not picked up in the Bill.
I have some concerns about the wording in clause 48 relating to work and development
orders. The clause provides that work and development orders are not to be issued to
alleged offenders who are physically or mentally incapable of doing the work described
in the work and development order. That sounds eminently sensible, because if one
issued a work order to someone who was incapable of carrying it out, it would be a recipe
for disaster. However, the next step means that a number of mildly intellectually
handicapped people could find themselves in prison. If they do not have some other
mechanism of discharging the infringement notice they have received, this small group
could go all the way through to imprisonment. That would be a retrograde step.
Mrs Edwardes: The member should not be concerned about that because obviously in
those circumstances there is always some work they can carry out, however that work is
defined.
Mr BROWN: I am pleased to hear the Attorney General say that, because I know from
previous experience, under one of the hats I wore in years gone by, that some people
finish up in prison who may have committed an offence, which was not deliberate in the
ordinary sense of the word, but who do not have all their faculties about them. I am
concerned about the warrants of execution, not because they exist but because of the
degree to which the sheriff can confiscate goods. I am concerned about clause 102 and
the rues of natural justice not applying. It would be wise to include in the Bill a
provision relating to monitoring and review. That was recommended by the Law Reform
Commission. The clause relating to licence suspension and vehicle registration
suspension seems to give a broad discretion to the court officer to suspend- I thought
there would be a hierarchy in terms of driver's licence suspension or, if the offender did
not have a driver's licence, vehicle registration suspension, because driver's licence
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suspension has quite a different impact on a family unit if another member of the family
is able to drive the family vehicle. Vehicle registration suspension means that no other
driver, where there are some other adults living in the household, can use the car because
the car cannot be used at all.
Mrs Edwardes: Thte first instance is for the motor driver's licence and not the motor
vehicle registration. It is only in those instances where a person does not have a driver's
licence, particularly where one is talkcing about corporations, that motor vehicle
registrations will be impacted on.
Mr BROWN: I will reread that. Although I understood that was the intent, when I read
the clause it seemed to be an area where the court officer has an open discretion as
opposed to being required to do X, and if he cannot do that, to do Y, and so on. I will
take up those other matters in greater detail during the Committee stage.
MR MeGiNTY (Fremantle - Leader of the Opposition) [7.42 pm]: As has been
indicated, the Opposition supports die thrust of this legislation, which is that there be no
imprisonment for fine defaulters or that imprisonment be dramatically minimised by the
substitution of alternative ways of dealing with them. Having said that we support the
thrust of the Bill, a number of important issues connected with (his Bill require the
consideration of this Parliament before it is passed. It would also be inappropriate to
allow this Bill to be debated without a comment on the way in which it has come before
the House. I would like to make two particular criticisms of the process involved in
getting the Bill to this stage. The first is the inadequate consultation with affected
groups. We have heard the Aboriginal Legal Service being very critical of this
legislation in the media. We have also heard the Stipendiary Magistrates Society make a
number of critical comments on the legislation. It is very interesting that a letter from the
Stipendiary Magistrates Society opened up with this comment -

We first obtained copies of the Fines, Penalties and Infringement Notices
Enforcement Bill 1994 and the Acts Amendment (Fines, Penalties and
Infringement Notices) Bill 1994 on Thursday, 24th November 1994. We make
the following comments in respect of such Bills ...

It seems to me that for the people who are currently responsible for the administration of
this element of the law to have been given copies on only Thursday. 24 November is
indeed a serious shortcoming.
Mrs Edwaides: They are referring to the final draft. They had the previous drafts.
Mr McGINTY: Back in September, as we know, the magistrates at a meeting objected to
a number of provisions that were intended to be contained in the Bill and ultimately were
contained in the Bill in a broad, in principle way. To give the final drafts to the
magistrates one week before the Bill is expected to pass through the Legislative
Assembly means an inadequate consultation time and process.
The second criticism on the process of this legislation coming before the House is the
order that was issued from the Attorney's department, the Ministry of Justice, to clerks of
courts throughout the State not to implement the current law because this matter was
coming before Parliament. This was before anyone in Parliament had seen the Bill, and
before notice had been given or it had been first read. That notice in clear terms spelled
out that this Bill was to be acted upon now on the basis that it would be formally
proclaimed on 3 January 1995. As I said earlier today, that is a contempt of Parliament.
It is also to my mind an unlawful direction by the Attorney's own department. To be that
contemptuous of the Parliament to presume that the law will be passed not only treats this
House with contempt, but also says that the function of the Legislative Council to act as a
louse of Review will be presumed because the Government has the majority, and the
numbers will be used to pass the legislation regardless of any debate. That is highly
improper, and the Attorney General stands to be censured on that point. It is interesting
that in the course of the motion today calling for the Premier to sack the Attorney
General when he conducts his review of ministerial portfolio allocations early in the new
year, this issue was raised and the Attorney General did not defend her actions.
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Mrs Edwardes: I referred zo it a couple of weeks ago in this Parliament, when I said it
was an internal memo, done in good faith and without my knowledge and direction by
John Frame, the acting deputy director at the rime. I apologised for that. Certainly there
was no intention of pre-empting Parliament.
Mr McGINTY: If that is the case, I apologise. I did not hear the Attorney's apology for
that occurring. [ gather the Attorney agrees with me that it should not have been issued.
Mrs Edwaides: It was done without my knowledge, and it is an internal memo.
Mr McCINTY: That is not the point. It clearly should not have been issued. If that is on
the record, I will not pursue the matter. I turn to specific areas of concern with this
legislation. The first is the fundamental principle of judicial independence and the way
this legislation erodes the independence of the judiciary by taking from it judicial
functions and vesting them in the Executive. It offends the basic notion of the separation
of powers and also undermines judicial independence. Perhaps the most dramatic
illustration of this that we will see as a result of this legislation is that for the first time in
Western Australia people will be imprisoned as a result of executive action without
reference to judicial process. That is a most serious matter and one reason why this
legislation should be thought through clearly by the Attorney General. It is offensive to
every notion we have of the operation of the judiciary being independent of the
Executive. Here the Executive will impose a term of imprisonment or a warrant of
commitment will be issued against a person by a member of the Executive without
judicial process. That is a most serious matter and the first that was raised by the
magistrates' letter.
Mrs Edwardes: It has to be done by an officer of the coun., There is a disagreement as to
whether it really does infringe the separation of powers. If you read the Chief
Stipendiary Magistrate's letter and the advice he tendered, you will see that he totally
disagrees with that view.
Mr McGINTY: With respect to the Chief Stipendiary Magistrate, he is clearly wrong.
An officer of the court is a public servant. It will be the clerk of the court or a junior
clerical officer who happens to be a Ministry of Justice employee. That person is not a
judicial officer and he will sign a warrant of commitment to send people to gaol without
due judicial process. Clearly if the Chief Stipendiary Magistrate has suggested that that
is not an infringement on judicial independence on the notion of separation of powers,
with due respect to him, he is wrong. However, I do not think he has suggested that.
Mrs Edwardes: He clearly referred to it.
Mr McGlNTY: He clearly indicates in his letter that he does not agree with some of the
views of the magistrates.
Mrs Edwardes interjected.
Mr McGINTY: I think the Chief Stipendiary Magistrate is wrong and all those
magistrates represented by the Stipendiary Magistrates Society are right on this issue. It
is amazing that a person who is subject to ministerial direction, employed in the Attorney
General's Ministry of Justice, without the benefit of security of tenure of office, should
have the power to send someone to prison without judicial process.
The magistrates drew attention to clause 5 3(1) of the Bill. This clause is headed 'Warrant
of Commitment", which is the document signed usually by a judicial officer or by a judge
or magistrate which is then the basis on which a citizen of this State can be deprived of
his liberty and incarcerated. A warrant of commitment under clause 53(1) provides that
the registra may issue a warrant of commitment in the prescribed form. The registrar
has the power to delegate his or her powers under the Act, the registrar being a public
servant.

Mrs Edwardes: I have an amendment on the Notice Paper to address that delegation
question, to ensure it stays with the managing registrar. He is a court officer.
Mr McGINTY: He is a public servant employed by the court, not a judicial officer. That
is the problem. If the Attorney General is to addiyss the capacity of the clerk of courts or
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the managing registrar to delegate to subordinate officers the power to imprison citizens,
that goes part of die way to overcoming the problem, but does not overcome the
fundamental problem that there should not be imprisonment without judicial process. I
refer to what the magistrates had to say on this very important question. On page 1 of
their letter they say -

2. There are a numnber of important matters of principle that need to be mentioned
in connection with the Bills.
2.1 The most fundamental of all of the issues that arise from our perusal of the
proposed legislation that it would effectively implement imprisonment without
judicial process ie there is no order of a judicial officer backing the imprisonment,
and further
2.2 any shift from imprisonment based on due judicial process to administrative
imprisonment is a breach of the fundamental principle of the separation of
powers.

The magistrates have no doubt that that is the position. I believe they are completely
correct. We will now see in Western Australia public servants employed under the
Public Service Act with tihe power to imprison citizens in Western Australia without
reference to a judicial officer.
I draw attention now to judicial power and the provision covering time to pay orders
contained in this legislation. I refer particularly to clauses 32 and 33. The Bill provides
that within 28 days of the imposition of the fine by a court, the offender can either pay
the fine or obtain a time to pay order in respect of the fine. The person charged with
issuing the time to pay order is again not a judicial officer. Other very important
elements of the sentencing process - that is, con sideration of not only the quantum of the
fine but also other aspects of the fine, such as whether time to pay should be given in
view of the circumstances of the offender, or other incidents of a fine - are being taken
away from the judges or magistrates as the case might be. Not only are they being taken
away from die judicial officers, but also they are being vested in administrative officer-s -

public servants who will be given the power to determine what is inherently a judicial
question, that of whether time to pay should be granted as an incident of the sentence.
For the first time people who are not judicial officers will be considering an element of
the sentence to be imposed on an offender. The sentence on an offender, where a fine is
imposed, also considers whether there should be time to pay, or over what period the fine
should be paid. That is very much a question of the penalty imposed by the court.
ilowever, under this legislation the court will not have the power to determine that
element of the sentence. fliat will be left as an administrative function to a public
servant who is employed under the Public Service Act. Again, that offends the same
notion of judicial independence and the separation of powers. For a public servant who
is subject to ministerial direction in the performance of his duties within the department
without the security of tenure -

Mrs Edwardes: The time to pay question is basically puffing into legislative form what is
currently the practice.
Mr McGITY: It is not, in my view, what is currently the practice. The Supreme Court
in this State has made it abundantly clear that questions relating to time to pay and other
alternatives, such as work and development orders, are very much part of the sentencing
process and something that should be taken into account by the sentencing judge or
magistrate.
Mr Prince: That is not what the magistrates do. They will listen.
Mrs Edwaides: Have you ever sat in court when they do their morning session?
Mr McCINTY: Of course.
Mrs Edwairdes: You will know they do not do that.
Mr McGINT: Knowing this legislation was coming before the Parliament I spoke to a
number of people about what it involves. T1he magistrates to whom I have spoken tell me
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that in ascertaining the amount of the fine, very much in their minds are the
circumstances of the offender and whether other alternatives - a work and development
order, the question of capacity to pay and, therefore, the question of time to pay - go
towards making up the way they impose the sentence.
Mr Prince: That is where they have discretion by way of the quantum fine. They will
then impose a fine after they have left the courtroom and had discussions with the
registrar and worked out a payment plan. That has been done in the Court of Petty
Sessions for years.
Mr MeGINTY: This legislation now prohibits a magistrate or a judge from embarking
on an inquiry which could result in the exercise of that element of the imposition of the
fine.
Mr Prince: I take the point you make. All this does is put into law what the practice has
been for some years.
Mr McGINTY: However, it goes further than the practice and prohibits the judicial
officers from embarking on that element of the inquiry which is an essential element of
their function. I anm not saying that those things cannot and have not been done at an
administrative level.
Mrs Edwardes: Why is it an essential function of the judicial process to be able to
determine the time to pay?
Mr McGINT: I think the magistrates in their letter to the Attorney General have made
out a very good case.
Mrs Edwardes: There are different views and opinions in relation to that; not all
magistrates agree.
Mr McGINTY: For the sake of the record, I will show why other elements of the
imposition of the fine, other than a quantum, are an essential element of judicial decision
making by the court. The view is taken in the Cullen report, which is the basis of this
legislation in many respects, as follows -

... the proposed system could remove the sentencer from the administrative
functions of enforcement and allow them to concentrate upon the judicial
functions of imposing a fine and determining the amount. The Managing
Registrar would be able to more effectively assess an offender's ability to pay as
well as to arange and manage an individually suited payment plan.

That is obviously also the view put forward by the Attorney General. However, the view
of the magistrates, as expressed on page three of their letter, states -

This statement is misleading in a fundamental respect. It leaves it open to a
person not familiar to the judicial process to think that an enquiry by a judicial
officer of a person's financial circumstances and means to pay will no longer be
necessary if the proposed system in the Cullen Report and as proposed in the
legislation is adopted. A judicial officer when considering time to pay and
suitability for a work and development order is carrying out an important judicial
function. Historically the courts have had jurisdiction to consider timne to pay.
Work and development orders are a relatively recent option and since their
introduction judicial officers have had the power to determine a person not
suitable to perform unpaid work in lieu of payment of the fine.
An examination of the offender's ability to pay is an integral part of the judicial
function in determining a fine as the appropriate sentence and then determining
the amount of the fine.

On this important question the magistrates say that the magistrate or a judge must
consider all elements of the fine - the amount of the fine, the time over which it is to be
paid, and the suitability of any alternatives - in order to properly discharge their duty in
imposing the fine in the first place. The magistrates refer to a couple of decisions in
support of their proposition. T'he first is the case of Winkler v Cameron, 1980-1981,
33 ALR 663 at page 669, where Justice Leggo states -
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Within the range of fines appropriate to the offence a preliminary figure is
reached by reference to the gravity of the offence (including in appropriate cases
such factors as the extent to which the offender has profited from the offence) and
then allowance is made for mitigating factors and in particular the offender's
ability to pay.

In fixing a fine the judicial officer has regard for a lo: more than the nature of the
offence. He has regard also to the ability to pay. In addition to that, the method of
payment of fines is also an important element in the exercise of that judicial function. It
is the duty of the sencencer - the judge or the magistrate - to ensure that a fine is
sufficiently punitive to act as a general deterrent. Reference is made to the case of Sgroi
v the Crown, where Chief Justice Malcolm said -

The purpose of a fine is primarily to punish the offender. Consequently, the
amount of the fine must be such as will constitute an appropriate punishment
having regard to the offender's capacity to pay. Thus the amount and method of
payment of the fine will need to take into account, as far as practicable, the
financial resources and income of the offender and the nature of the burden that
its payment will impose.

What is inherent in this legislation, and where I believe it is wrong, is that it will give to
an administrative officer, a member of the Executive, the responsibility of determining a
judicial question; namely, the method of payment which will be employed as part of the
penalty. A non-judicial officer will determine a penalty which will he imposed, because
the method of payment is very much a part of the penalty: It is not simply an
administrative mechanism for the collection of a fine. That is why this legislation
offends the fundamental principle about which I spoke before.
The Western Australian Court of Criminal Appeal, which consisted of Justices Wickham,
Wallace and Pidgeon, said in 1983 in the case of Cabby -

Where the fine is appropriate and should not be used merely as a soft option but
should have some real sting in it from the point of view of the offender and be
sufficiently punitive to act as a general deterrent.

The magistrates at page five of their letter make the following comment -

If a judicial officer does not have the jurisdiction to ensure by the extent of his or
her order or orders that a fine is sufficiently punitive to act as a general deterrence
then Mnother option may be considered more appropriate.

Clearly, what is being taken away from judges and magistrates in contravention of the
important principle of the separation of powers is an essential element of the punishment
power of a judicial officer. That power is being vested in the hands of a non-judicial
officer - a public servant. A breach of an underlying principle is at stake relating to the
power of imprisonment, which will be given to public servants; the power to fix the time
to pay, from which a judge or a magistrate will be barred from entering and which will be
given to a public servant; and work and development orders, which can no longer be
made by a magistrate.
The magistrates in their written criticism of this Bill are correct. This system will
unfortunately take away from magistrates their power to properly impose penalties on
offenders in this State. The magistrates must control variations - work and development
orders and time to pay - to the fines they impose. This raises important questions of
equity relating to alternatives such as work and development orders. It is interesting that
on the question of equity the magistrates have been very critical of this Bill. At page six
of their letter they state -

The proposed system of enforcement does not necessarily make the relatively
poorer people in our society worse off than they are under the current
arrangements. However it is of concern that essentially only people from the
relatively poorer groups in our society will be exposed to warrants of commitment
under the proposed system.
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The magistrates then suggest a range of alternatives which would be open. They suggest
the introduction of innovative schemes for work and development orders, which would
have a particular incentive for participation in further work and development
arrangements which may benefit the group of which an offender is a member. They
suggest also the consideration of home detention arrangements and an expansion of the
fines liaison officer program. In each of those area this Bill is seriously deficient. It is
not good enough to say that a public servant who is an officer of the court should be
vested with judicial functions. That is the first objection the Opposition has to this Bill -
the vesting of judicial powers in members of the Executive. It offends the notion of the
separation of powers and will also undermine the efficacy of sentencing in the light of
what are clearly established sentencing principles designed to ensure that a sentence
achieves its objectives.
The second broad concern the Opposition has about this legislation relates to the
important question of the service of notices. The Attorney General has given notice of
amendments on this important issue. In my electorate office I frequently deal with
people who run into time problems as part of the judicial process, whether it be time to
appeal, to pay a fine, or to apply under the existing arrangements for work and
development orders. There must be a greater degree of certainty than currently exists in
the service of notice under this legislation.
Clause 5 of the Bill deals with the service of documents. The clause is extremely
important because we are talking about depriving people of their freedom, their driver's
licences or their properties. Therefore, one would expect the highest possible level of
service of documents to be given because of the severity of the consequences that flow
from people not receiving that notice. Clause 5(3)(a) and (b) provides that for the
purposes of the service of documents a person's last known address may be taken to be -

(a) the address that under section 30 was supplied to the court that imposed
the fine; or

(b) the address on any summons or any other document issued to the offender
in connection with the charge giving rise to the fine,

unless the person has advised the Registry that he or she has another address.
There are three alternative bases upon which the address can be ascertained. Subclause
(4) reads -

In the absence of an address for a person frm other sources, a person's last
known address may be taken to be the person's current address shown in the
records of the Traffic Board.

Subclause (5) reads -

A document sent by post to a person under subsection (2) is to be taken as having
been served on the person.

It is an amazingly slack, broad and discriminatory provision. To put people at risk of loss
of liberty and incarceration based on a multitude of possibilities of where a person is
raises the extreme likelihood that people who will be subject to the Act will not receive
notice that their rights are about to be lost. The way in which the Bill should be put
together by the Parliament is to look at section 103 of the Road Traffic Act.
Mrs Edwardes: People do receive notification that their lice nces are about to be taken.
Mr McGINTY: Is it personal notification?
Mrs Edwardes: They will receive notification by mail, or whatever.
Mr McOINTY: That is not good enough. Currently, when dealing with such an
important thing as the loss of a driver's licence, the Road Traffic Act is clear. Section
103, disqualification from driving by reason of convictions, deals generally with the
question of the accumulation of demerit points. Once a person accumulates 12 demerit
points he forfeits his licence. The important point is how people are notified that the
licence is cancelled, because to put a notice in the mail means it may or may not reach
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the person, particularly when there are a variety of sources from which to extract a
possible last known address. Section 103(4) reads -

Subject to this Act disqualification shall rake effect when notice thereof has been
personally served on the person and no sooner.

Itris recognised in the ocher major piece of legislation dealing with taking away a licence
that it requires personal service. There can be no argument that the person did not know
chat he did not have a licence because the consequences of driving without a licence are
horrific.
Mrs Edwardes: An amendment on the Notice Paper deals with the circumstance where a
person claims he did not receive notification. That is what the member is talking about.
When a person is picked up for driving without a licence he can rake the matter to the
court.
Mr McCINTY: I appreciate that that amendment will be moved, but I return to the very
fundamental point: Why is it that when a driver's licence is cancelled, when a person has
accumulated demerit points, the existing legislation places a reasonably heavy onus on
the authorities to contact chat person and say the licence is cancelled - and chat is done
personally? The reason is that it has significant consequences. Certainly under this
legislation there is serious danger that the person will not be notified. It is a danger that
cannot occur under the Road Traffic Act because personal service on the offender is
required.
Under this fines Bill, where service by post is sufficient notice, the notice may not go to
the person's address. So we have at least two bases upon which a person may not be
aware; that is, after the event of being picked up driving without a licence or after being
involved in an accident, which has insurance ramifications. To try to piece that together
with an "after the event" application to the court for reinstatement of the licence, is a very
cumbersome way to go about it. We should be protecting the right up-front, and saying
that the same procedure under the Road Traffic Act should apply. Personal service
should apply in this Bill, because we are talking about the same thing - caking away a
driver's licence.
Mrs Edwardes: It does not mean the person would not have received a number of
notices, does it?
Mr McGINTY: It could. That is the problem.
Mrs Edwardes: The member has spoken about the court order situation, and it is more
than likely the person will be aware of the matter comni ng before the court, but even if the
person was not aware, he would be notified of the order. People are notified that they
have not paid the fine, and they are notified that they are likely to come up for suspension
if they do not pay - and they are then notified of the suspension. The member is talking
about a number of notices all going astray.
Mr McGINTY: All or none of which might find their way into the hands of the offender.
This is the problem- I appreciate that a number of notices are issued, but none is
personally delivered.
Mrs Edwardes: No gliches have shown up in the New South Wales system. We have
provided for the "what if' situation - the very remote chance that the person has not
received notification. For instance, a person may have gone overseas, returned home,
and driven a car without a licence because the person had nor received notification. That
person may have a motor vehicle accident on the way home ftrm the airport and suffer
the consequences when caught driving without a licence. We have provided for that
situation.
Mr McCIINTY: We have a system which is recognised as appropriate in the Road Traffic
Act as personal service before a person loses his licence. I do nor know why, other than
for the administrative convenience of the department, the Attorney is prepared to risk the
rights and liberties of these people.
Mrs Edwardes: When was that put in?
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Mr McGINTY: I do not know.
Mrs Edwardes: Does that need review to consider some changes?
Mr McGINTY: No. When talking about doing things that impact severely and have
significant consequences for individual citizens, the Parliament must ensure the highest
level of safeguards to ensure those rights are protected. If a person drives without a
licence, he receives a nine months minimum suspension of his driver's licence and runs
the risk of being put in gaol. It is a very serious offence. There are also insurance and a
range of liability questions. We know thac a conviction for driving without a licence Will,
in many cases, result in a person losing his job. For all those reasons we are talking
about an enormous impact on the citizens subject to the legislation. It therefore requires
satisfaction beyond any doubt that service has been effective.
I appreciate that the amendment goes part of the way to redressing the problem in that a
person who is caught driving without a licence and is unaware the licence has been
cancelled can make application to the court. The more fundamental issue is that a person
should not be put in a position where he has lost his licence and does not know about it.
The Bill creates that strong likelihood. The Attorney General should not just believe me;
she should take it from the magistrates responsible for administering the law in this area,
who state on page 7 of their letter to the Attorney General -

Thus, the current address given to a court officer pursuant to section 30(1) may
not necessarily be used for service pursuant to section 5(3) of the Bill.
In respect of section 5(3)(b) of the Bill the address on any summons or other
document issued to the offender in connection with the charge giving rise to the
fine may not necessarily be the last known address as a matter of fact.
The provisions on service in section 5 of the Bill give rise to real potential for
notices sent to offenders and in compliance with the service provisions in the Bill
not to come to the attention of somne offenders. The potential consequences will
be raised later in these comments.

They are the potential consequences which I have already addressed. Therefore, we have
too many sources to which the Clerk of Courts or the officer of the court can go to
ascertain an address. There is not a consistency in that approach, and the magistrates
have pointed out, particularly in regard to itinerant people, that there is a real danger that
the address will not be correct. Notices then will not be required to be served personally.
If they were required to be served personally, that problem would be overcome because
the wrong address would then be detected.
Mrs Edwardes: What is the situation in regard to motor vehicle registration? Is the onus
on the owner to advise of a change of address?
Mr McGINTY: Yes, but I make the point that the magistrates have observed that this
law will impact almost exclusively on people in lower socioeconomic groupings. They
will be the only people caught. They may well have a driver's licence, but not
necessarily a car.
Mrs Edwardes: It is more than likely that people in that category will carry out work and
development orders.
Mr McGINTY: Sure, but more than likely is not good enough when what we are talking
about here is impacting on the rights of people.
Mrs Edwardes: If you had done the same assessment of what has occurred elsewhere in
Australia you would probably feel far more comfortable with the process that we have
developed because we have been working on this for quite some time.
Mr McGINTY: The existing protection in section 103 of the Road Traffic Act is what
the Government should be writing into this, otherwise we will have two standards and an
inconsistency in the legislation of this State in regard to how people will lose their
driver's licence and the service processes associated with that. In my view, that is what
this legislation should contain. The Government is taking far too big a risk, and this
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legislation will need to be amended in the fullness of time to bring it back into line with
the provisions of the Road Traffic Act in order to protect the interests of the people
concerned.
I turn now to the question of cumulative penalties, which again is a misunderstanding of
what should be contained in this Bill. This Bill will do away with the provision whereby
an offender who is sentenced can call in outstanding warrants and have them dealt with
cumulatively. Some people might think, "That is fair enough; if you do the crime you
should pay the time." However, in practice that will mean -

Mr Bloffwitch: That is what I believe the community is saying. It is certainly what
people are telling me.
Mr McGINTY: Under this Bill, we will have a system where magistrates and judges will
lose the power, which has been developed over hundreds of years, to apply correct
sentencing principles. Currently, judges use what is known as the totality principle in
sentencing, where they look at all the offences with which a person is charged to
determine what sentence should be imposed, and then fix a sentence which takes into
account all those factors. Clearly, a judge or a magistrate will no longer be able to apply
that totality principle but will need to look at fixing a penalty in most cases which will
have a cumulative effect. This will result in dramatically lower penalties being imposed
by magistrates and judges in an attempt to give effect to that well established notion that
the total penalty imposed should take into account all the circumstances and be adequate
in al the circumstances. As a result of the coming into effect of this legislation, the
totality principle or the notion of global sentencing cannot be applied other than by a
dramatic reduction in the penalties that will be imposed.
Mr Prince: I suggest to you that is incorrect. The lower courts deal in the majority with
offences which have mandatory minimum fines, and the totality principle is very difficult
to apply. For example, in a traffic case there might be a charge of drink driving, perhaps
a charge of reckless driving, and perhaps a charge of driving without a licence, all of
which have mandatory minimum penalties, so you cannot talk about the totality but you
add up the minimum, and there you are. I give you that example because it occurs every
day in the lower courts. In the District and Supreme Courts, mandatory minimums do
not apply so much.
Mr McOINTY: To illustrate the point I want to make, I will give an example of a case
that was heard in the Fremantle Court of Petty Sessions this year and involved a man
aged 21 who had no prior record and was in custody on a charge of wilful murder that
occurred on 7 August. He appeared in that court on 31 August on two charges under the
Misuse of Drugs Act - possession of 15 grams of cannabis and the cultivation of nine
plants. He pleaded guilty to those two drug-related offences. The only appropriate
penalty for those sorts of offences was obviously a fine, and fines of $200 and $300 were
imposed, plus costs, and because the defendant was already in custody and conceded that
he was likely to remain in custody for a considerable time, the court ordered no time to
pay and the warrant issued immediately, so that while he was awaiting trial on the wilful
murder charge, he cut out his time, if I can put it that way, by exercising the warrant
against him in respect of the fines imposed for the offences committed under the Misuse
of Drugs Act. Under this legislation, that cannot occur.
Mr Prince: I disagree.
Mr MeGINTY: Under this Bill, the magistrate will have no power to order no time to
pay.
Mr Prince: If I can put that scenario into what will happen when this legislation goes
through, if the person is in custody awaiting tria - in other words, not on a sentence but
simply in custody - it would then go to the managing registrar, who says the person has
no ability to pay because he is in custody; therefore, there is no time to pay and a warrant
would issue immediately. It can have exactly the same effect.
Mr McGINTY: Will that process be set in train while the person is still in gaol? I
presume not.
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Mr Prince: You are talking about a serious indictable offence.
Mr McGINTY: I am talking about a real life example.
Mr Prince: He is not likely to get to trial for nine or 10 months so you would expect a
managing registrar to say he will be in custody for that time awaiting trial; therefore, he
will not have the ability to pay; therefore, he can have no time to pay.
Mrs Edwardes: You can rest assured we will not let him do a work and development
order.
Mr McGINTY: This is the problem. In looking at this problem and in trying to analyse
what will be the impact, I have discounted a work and development order. That leaves
the question of whether the new enforcement system would be instigated against
someone in prison. I presume not. It cannot sensibly be instigated while someone is in
prison, because again it would defeat the whole process of what is involved here. I am
saying that in 10, 20 or 30 years when that person is due to be released from the wilful
murder charge, if in fact he was found guilty of that offence, he will then have to deal
with a $200 and $300 fine that has been imposed against him and will be subjected to the
process again.
Mr Prince: Your example catches you out because you are talking a bout a person who is
not in custody but is on remand, not having been convicted of anything.
Mr McGINTY: What if he has been convicted?
Mr Prince: Then you have a finite sentence to deal with and this is added on to the end.
Mr McGILNTY: This is a shortcoming in the legislation, and that is the point I am
making. I believe if one accepts the totality or the global sentencing principle, it would
be absurd to leave this hanging around on file for 10, 20 or 30 years.
Mr Prince: Let us take the example of a person serving a finite sentence of two years
who winds up with fines of several hundreds of dollars. The effect would be that a
warrant for commitment at the end of the finite sentence would keep that person in gaol
for a short while longer. It does not take into account the amounts of money and the
numerous warrants which catch up over time. That person will be inside gaol sometimes,
then out, then in and then back out again. This is saying, "You have a finite sentence; it
shall be served; it cannot be paid; there is no work order, therefore, you will do time in
gaoL." That is at the end of the process.
Mr McGINTY: The examples the member has given indicates that an abuse of the
system is occurring. The notion of people calling in warrants so that they go to gaol for a
short time is an abuse of the system. When someone has finite sentences of two years.
when that person is released from prison, the prospect of his having any capacity to pay
the fine is negligible. That person would then be brought back into the system because
he cannot pay or he will be hit with an unnecessary financial burden, having spent two
years inside. I am not saying that the general notion of calling in the fine is wrong; but
because of its rigidity it will operate in a very harsh way. The service of notice provision
is too loose and the cumulative penalties are too rigid. It removes the discretion which
can make a system work.
Mr Prince interjected.
Mr McGINTY: Maybe. In the example we are discussing I would prefer to have a
capacity for the penalties to be served concurrently rather than cumulatively. In certain
cases justice is best served by that practice being allowed. This system is too tight in
outlawing that system to work. It has been a well established practice for a very long
time. Whose interests are being served? It is not in the interests of the State, the judicial
system and certainly the offender for the system to work in this way. When we are
dealing with criminal penalties, taking away the liberty of citizens, we must ensure that
our system is perfect; we must cater for the exceptional case, otherwise great injustice
will be perpetrated on a range of people.
My final broad criticism of the Bill is that unless the Attorney General has proposed an
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amendment which I have not noticed there is a serious omission. From the imposition of
a tine by the court, a person who has been fined then has 28 days within which to obtain
a time to pay order. A magistrate or a judge no longer has the power to grant time to pay
and if an offender does not obtain that time to pay order within 28 days, that person
cannot seek an extension of time to obtain a time to pay order. In my view the rigidity of
that proposal will operate in a very harsh way. There are a number of problems. First of
all, within 28 days people can make an application for a time to pay order, but the
registra or any public servant or court officer may not grant the order within 28 days.
That is not to say that it would not be granted, but the order simply does not issue within
28 days. The problem is that not only must people apply for an order within 28 days but
also the court must issue the order within 28 days. Clause 32(l)(b) states that within 28
days of the day on which a fine is imposed, an offender must either pay the fine or obtain
a time to pay order in respect of the fine.
I suggest that the person having applied within 28 days. it is not reasonable then to say
that a court officer must issue the order within that same time frame, because that places
upon the offender, who has been fined, an obligation to extract the order which is beyond
that person's power. It is up to the court officer to issue the order. If the court officer is
negligent, theme is no way a person has any capacity to have the decision reviewed. I
suggest a simple amendment which would delete the word "obtain" in paragraph (b) and
substitute the words "or apply fore'. The onus would on the person who is applying for
the order to do so within 28 days. The person can obtain permission to pay over time. In
practice grave injustice will be caused by not ensuring a capacity to review a person's
inability, on good grounds, to have applied for and obtained an order for time to pay
within 28 days.
From practical experience in my electorate I know a number of people who, for one
reason or another - whether it be infirmity, medical condition, travel or a whole range of
reasons - if they are fined will not be able to apply for a time to pay order within 28 days.
Those people have no capacity to argue for an extension of the 28 days in their
circumstances. This legislation is rigid in that it prohibits people going back to the court
once the 28 days have elapsed and does not allow the court the discretion to consider
particular circumstances and whether an extension of time should be granted. The
legislation is so rigid that it will cause injustice often for reasons beyond the
circumstances of the offender, and it should be amended.
It is important to know in this context, as has been observed by magistrates, that almost
exclusively the impact of this legislation will be on low income people. At the moment a
number of middle-class and relatively well-off people abuse the process by calling in
fines so that they are dealt with at once by a short term of imprisonment. I have no
argument that that process should be stopped. A greater measure of flexibility should be
introduced to enable lower income people to say to the court that in their circumstances
28 days is not a reasonable time. Where there is good cause, those people should be
allowed an extension of time within which to apply to the court for a time to pay order.
I hope the Attorney General will take these matters into account. I have done my best to
address a number of the very important principles that underlie this legislation, rather
than the detail of it. Although we support the central thrust of the legislation, it has, as
the magistrates have talked about, significant problems of principle. It also has
significant practical ramifications in its harsh impact on the lower income people at
whom it is directed. For those reasons, I hope the legislation can be modified and the
many objectives, the collection of fines imposed and the efficacy of the system can be
enhanced with the changes I have suggested during the debate.
MR CATANIA (Balcatta) [8.40 pm]: The majority of members in this House agree
that the intent of the Bill is to provide an option to imprisonment. I hope it will reduce
the number of people who are imprisoned. The aim of the Bill is commendable, but I am
concerned at the claim the Attorney General made in her second reading speech that
savings will be made. Those savings include freeing up a number of police officers who
issue warrants.
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The Attorney General said in her second reading speech that the avenage cost a day of
keeping a prisoner in Western Australia was $171.71 and 34 per cent of the prison
population were fine defaulters. The object of this legislation is to reduce the prison
population and to recoup outstanding fines, which have been assessed at approximately
$12m.
The Leader of the Opposition explained that the Bill will result in people being gaoled
without judicial process and his reasons were logical. Suspending drivers' licences will
impact on the poorer and disadvantaged people in our community; it will make them less
mobile, which will reduce their ability to obtain employment and thereby to meet the cost
of infringement notices and other fines. The Leader of the Opposition said that this was
an area which should be looked at carefully and the process reviewed to ensure that the
provisions of the Bill did not impact on the disadvantaged members of society.
Another claim the Attorney General makes is that this legislation will save the equivalent
of 12 full time staff because the number of work orders will be reduced from 13 800 to
2 500. This legislation will create Mnother bureaucracy; that is, the managing registrar's
office. Obviously that registry will need staff, with Aboriginal advisers attached to it.
The Attorney General's second reading speech states that the department's staff will be
used in country areas and that private companies will be employed at additional cost. It
is a dubious claim to say that the number of staff will be reduced. The sheriff and his
assistants will have to confiscate goods from people who do not pay their fines and
undoubtedly police officers will be called in to assist in that process. To say that 20
police officers will be released from office duties to go back on the beat is a fallacious
claim because additional police will be required to assist the sheriff.
The Leader of the Opposition indicated that the legislation made no reference to
company directors and that this issue should be addressed immediately. Aboriginal
prisoners make up approximately 6 per cent of fine defaulters. The Aborigines in the
prison system will be those who have been caught up in that process because they are a
disadvantaged part of the community- I implore the Attorney General to consider this
issue carefully and to take on board the Leader of the Opposition's suggestion. The poor
and disadvantaged people of our society are being targeted by this legislation.
Mrs Edwardes: You are right, they are. It will keep them out of prison. At the moment
a magistrate may very well impose a fine as a penalty and then say that no work and
development order will be substituted if they default on the payment commitment. That
happens all the time. The figures we have given demonstrate that we will ensure that a
service is provided so that those individuals will not be placed in those circumstances.
Their means to be able to pay the fine will be assessed properly. If they do not have the
capacity to pay, the fine is convened.
Mr CATANIA: To the suspension of a licence?
Mrs Edwardes: To a work and development order and that is the crux of this legislation.
Mr CATANIA: People in the lower socioeconomic group will be targeted by this
legislation and they will be further disadvantaged.
Mrs Edwardes: They will be far better off.
Mr CATANIA: Some of them may not go to prison, but the majority of' them will have
their licences suspended and then be without access to employment.
Mss Edwardes: That is not the circumstance which exists in New South Wales.
Sufficient safeguards are in place to ensure that it does not happen. The main reason for
this legislation is to keep people who do not have the capacity to pay fines out of prison,
and it will have that effect.
Mr CATANIA: The Leader of the Opposition and the member for Morley agreed with
the intent of the Bill, but questioned the means by which it would be achieved because
the Bill would impact on the disadvantaged in our society.
Mrs Edwardes: What do you recommend to change it?
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Mr CATANIA: Many areas can be changed.
Mrs Edwardes: The amendments suggested by the member for Morley do not address
the concerns you are raising.
Mr CATANIA: The Opposition will address the concerns it has in Committee. My
concern is that no reduction in staff will result, because with confiscation a police
presence is required. The bailiff and his staff will not be able to take that on without the
assistance of the police. Full time staff may be reduced in one area, but additional staff
will be employed in other areas. The Attorney General should recognise that economies
will nor result from this, and some of those claims are dubious.
Mr D.L. SMlTH: The speeches given by the shadow Minister for Justice and the Leader
of the Opposition, especially, illustrate what is wrong with this legislation in a judicial
and administrative sense. It is shameful for an Attorney General who is confronted with
a letter or report from magistrates, which was referred to by the Leader of the Opposition,
to proceed with this legislation without further considering their comments. It is
recklessness on her part and it shows a gross lack of courtesy to the magistrates and a
lack of appreciation for the work they have done in analysing her Bill. They say in their
letter that they received the Bill only on 24 November. It is a shocking comment on the
Attorney General's approach to her portfolio, and the whole issue of consultation, that
that should have occurred. Magistrates are primarily responsible for the imposition of
most of these fines and administering the system through which these fines will be
imposed. The Attorney General did not refer the legislation to them before 24
November.
Mrs Edwardes: They received drafts and there has been extensive consultation with
them - in excess of six months' consultation. When one is faced with magistrates
disagreeing with the views of a chief stipendiary magistrate, those views must be
assessed on balance.
Mr D.L. SMITH: The Attorney General will have the opportunity to make her speech at
the appropriate rime. It is an absolute disgrace for the Attorney General to bring this Bill
into this place and to have magistrates say that they did not get a copy of the Bill until 24
November. It is also disgraceful on the part of the Attorney General that after having
received the 17 page submission she did not adjourn the Bill to consider the comments.
Mrs Edwardes: The comments have been considered and I have discussed them with the
author-
Mr D.L. SMITH: They have not been considered. How can the Attorney General
consider a report of that kind in the space of significantly less than seven days?
Mrs Edwardes: I can, if it is a repeat.
Mr D.L. SMITH: It is dated 29 November, so I presume the Attorney General did not get
it before that date. To claim that she can properly consider something in two days is
incredible. It says much about her attitude to her portfolio, and the whole lack of
judiciousness that she shows to her portfolio. I do not want to repeat what is contained in
the magistr 'ates' report. I do not want to repeat the comments of the Leader of the
Opposition, which have been eloquently put. I want to pick up the Bill from a social
justice and efficiency perspective. The magistrates and everyone on this side of the
Chamber will agree that the objectives of the Bill are okay; that is, reducing the number
of fine defaulters going to prison, and restricting work and development orders to those
offenders who have a genuine inability to pay the fines.
The first question one must ask is whether the legislation will be effective in that regard,
and will the improvements that will be effected be sufficient to justify the draconian way
in which this legislation will be enforced? The answer on both counts is no. It is always
dangerous for people in this State to use Eastern States' experience and say that somehow
or other their experience will be repeated here. Two important elements need to be
considered in assessing that Eastern States' experience. The first is that Western
Australia has a system of infringement notices and fine enforcement that is already better
than what was achieved in the other States prior to the introduction of their new system.
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The second is that we are dealing with a much larger Aboriginal population. Sixty per
cent of those who are in prison for non-payment of fines in Western Australia are
Aborigines. That is indicative of how important a factor that is in considering that
Eastern States' experience. The Attorney General's second reading speech is full of
figures which in many respects do not convey the true situation: 450 000 infringement
fines and 100 000 court fines are imposed in Western Australia each year- that is,
currently 550 000 fines are imposed in Western Australia. The second reading speech
states that over more than a 12 month period 100 000 of those 550 000 fines are not paid.
One does not have to be a mathematical genius to immediately realise that the
enforcement rate - that is, the collection rate - in Western Australia must be somewhere
near 80 per cent already. All we are told in the Minister's second reading speech about
the current enforcement rate - that should have been an important factor to consider - is
that 40 per cent of those fines which are imposed by the court are paid without some
form of enforcement action being taken. The Attorney General could have expressed that
in a different way; that is, 40 per cent, or 40 000 of the 100 000 court imposed fines, are
paid without anyone doing anything. We already achieve a 40 per cent collection figure
in relation to court imposed fines without anyone taking any action at all. We are not
told what percentage is then collected by current systems excluding those who are
required to be in prison or to perform community work and service orders at the end of
the process. We know that the 550 000 fines imposed in Western Australia lead to 1 800
people being imprisoned and 14 000 being subjected to work and service orders. One
does not need to be a genius to realise that the current system of collection is not as
inefficient as the Attorney General would have us believe in what is being proposed in
this legislation.
The Attorney General did not tell us what proportion of the infringement notice fines are
paid in Western Australia each year. I suspect without her telling fth House that the rate
of infringement notice payment is already significantly higher without any enforcement
action. There are two reasons: One is that the size of the fine for infringements is always
smaller than it would be by court imposition; and, secondly, the sector of the population
that receives infringement notices is a different kind of population from those who appear
in the court to have fines imposed on them. They more truly represent the average
Western Australian because most of those infringement notices are the result of
Multanovas and other things on roads.
If the Attorney were being genuine when she said that this legislation was absolutely
essential to a reform of the current system, she would have given us the information - she
may say it is available in various reports - about what is the current percentage of
enforcement for all fines. Is it 80 per cent, as I suspect it is on the figures she has given
us? What is the enforcement rate with infringement notices as compared with court
imposed fines? The second figure which the Attorney General used which is misleading
is that 80 per cent of all adult Western Australians have licences. That may be a
statistical fact, but it is irrelevant to the question of how effective this legislation will be
because it does not include any juveniles under the age of 17 who incur fines, nor does it
take into account that a very large percentage of court imposed fines are associated with
the suspension of a licence. The critical figure in working out whether the suspension of
a licence will lead to a greater payment is not what proportion of the State adult
population has a licence, but what proportion of those who currently do not pay their
fines have a licence, because it is at those who currently do not pay their fines that this
legislation is targeted. I suspect that when one looks at the figures for how many of the
fines imposed by courts are associated with the suspension of the licence at the time of
the fine and take into account those under the age of 17 who do not have a licence, the
relevance of the licence suspension to an improvement of the rate of collection is being
grossly overstated by this legislation.
Beyond that, there is a social justice issue. We all know that those who are least likely to
pay their fines are those who have the least capacity to pay. That point is made by the
magistrates. They are in the best position to make that point because they impose most
of the court imposed fines. They say that it is of concern that essentially, only people
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from the relatively poorer groups in our society would be exposed to warrants of
commitment under the proposed system. That is just as true in relation to the suspension
of licences. The ones who will not pay these fines in the first instance ame the ones with
the least capacity to pay. What we know about that group who have the least capacity to
pay is that they are the people who are least likely to try to get time to pay. The reason
for that is that those people are, generally speaking, the least articulate and the least
empowered in our community and, because of those dual factors, they will be the ones
who will have their licences suspended under these provisions.
We all know in this modern society that when our licences are suspended, it is a very
substantial penalty. In many cases, it leads to the loss of employment. That is why we
have the extraordinary licence provisions in the traffic Act. Those provisions are
specifically excluded by this legislation; there will be no opportunity for extraordinary
licences. Therefore, in many cases, what will happen when a licence is suspended is that
it will result in many people who are already disadvantaged losing their employment. Of
interest to country people is the fact that the loss of their licences is a much more
substantial penalty than it is to a city person. The member for Peel said only a while ago
that people in Kwinana would suffer a double penalty because the people who live there
who lose their licence will also not be able to travel by public transport because the
Government is taking away the public transport system. Whatever the situation is at
Kwinana - I sympathise with their position - the position of country people under this
legislation will be much worse than for city people because the loss of a licence for a
country person is a much more significant penalty. In most country areas of Western
Australia there is no public transport and there are great distances to essential services. I
wonder how the country members opposite could welcome the introduction of a system
that will impact on country people much more harshly that on city people.
Mr Bloffwitch: They will pay their fines.
Mr D.L. SMITH: That is okay for the member with his assets and his parliamentary
salary. Many of the people who will lose their licences are not in that privileged position.
Mir Bloffwitch: I wonder how many are low fines. If a person has a choice between
losing his licence or work, I guess he will work out which is more important.
Mr D.L. SMJTH-: What about the question of capacity? Even if the suspension of a
licence would ultimately result in a high rate of payment and work in some sort of
equitable way, why is not the up-front mechanism for the enforcement of fines? The
courts have looked at their situation when they have imposed fines and they have decided
that no loss of licence is appropriate for those whose licence is not suspended by the
court process. Why then amt we moving to a situation in which the first thing we do for
people who do not pay their fines is suspend their licence? Why is it not at the end of the
process? Why do we not find out about the means of these people to pay before we take
away their licence?
Mrs Edwardes: We do, if you read the legislation.
Mr D.L. SMITH: We do not. We get to that situation only if the person who is being
asked to pay the fine seeks time to pay.
Mrs Edwardes: No, not at all. If they walk out of the court and do not wish to apply for
a conversion at any time and they feel they do not have the capacity to pay, they can go
back to the court and have their means assessed.
Mr D.L. SMITH: The Attorney has not been listening. Not only does the Attorney
General not listen to magistrates; she also does not listen to anything that is said this
place. I have said already that the people who are least likely to go to the registrar or a
court officer are those who are unable to pay because those people generally are less
sophisticated, less well informed, and less empowered than the average person in the
community.
Mrs Edwardes: We will take that into account in the notification and the information that
is available. What you are talking about is an administrative process.
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Mr DL. SMITH: There is no reason for the suspension of a licence being at the
beginning of the process.
Mrs Edwaides: It is not.
Mr D.L. SMITH: It is. If there is no approach to the registrar or a court officer, what is
the next step?
Mrs Edwardes: How many notices do you want them to Let?
Mr D. SMITH: What is the next step? When they do no' pay the fine what is the first
enforcement step under this legislation?
Mrs Edwardes: They get another letter notifying them.
Mr D.L. SMITH: What is the first enforcement step? Notices are not enforcement; they
are reminders of a fine that must be paid. What is the first step taken in the enforcement
process relating to something happening to that person or their licence or property?
Mrs Edwardes: This is the what ifs and shadows.
Mr D.L. SMITH: It is not the what ifs and shadows.. It is the Attorney General's refusal
to acknowledge a very simple fact: The firs: thing that happens to people under this
legislation who do not pay their fine is that their licence is taken away.
Mrs Edwardes: We will be making the process very simple for everybody. Even you
will be able to follow the arrows.
Mr D.L. SMITH: The Attorney can talk about how simple it is, but it does not change
the fact that it is an up-front method of forcing the payment. If the Attorney wants to use
a licence mechanism, why not use something that follows the warrant of execution or the
attempt to collect the money by other means?
Mrs Edwardes: Do you think going to prison is far better?
Mr D.L. SMITH: No, we are talking about the process in civil cases.
Mrs Edwardes: We are changing the current process, and a system of suspension of a
driving licence is far better than throwing somebody into prison.
Mr D.L. SMITH: Prison is at the end of the current system.
Mrs Edwardes: At the moment it can be frst - a $100 fine or, in default, 14 days
imprisonment. You know that.
Mr DL. SMITH: The Attorney knows what happens in the enforcement of those things.
She makes it so clear in this place, as she does to the magistrates, judiciary, the Law
Society, and everyone interested in the legal profession in this State, that she simply does
not listen to anyone. She is so self-opinionated and certain about these issues, that she is
not prepared to listen to anybody. Her current performance in this place demonstrates
that.
Mrs Edwardes: If you accept, listen, and take into account some people's opinions - you
are not prepared -

Mr D.L.. SMITH: The judges and magistrates in this State are the sorts of people of
whom the Attorney General should take notice. Certainly, the lawyers in this State are
among those of whom she should take notice.
Mrs Edwardes: The Chief Stipendiary Magistrate is a very important person but
obviously you are not prepared to provide a balance and listen to other people's support
for this.
Mr D.L. SMITH: Partly because I do not think they have been provided with the right
information by the Attorney. She will not provide them with the right information to
start with.
I move to two other areas. One is the concern I have expressed to the Attorney before
that in most country regional centres these days we have civilian bailiffs. I note that
under this legislation the work in those country centres will be tendered generally, and
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will not be given to those bailiffs already in place. I do not know why the work must be
tendered. The bailiffs' offices in those towns are already geared with all the equipment
and local knowledge needed to be involved in this process. It should be obvious that in
most cases they will win the tenders. In any event, in my view it would have been quite
proper to have given them the work without going through the tender process.
Mrs Edwardes: Are you trying to tell me now you want us to give a contract without
going to tender? Is that what you said?
Mr D.L. SMITH: Yes, they are government appointed bailiffs in those areas.
Mrs Edwardes: It is one rule for some, and another rule for others.
Mr D.L. SMITIi: In this case it is a question of commonsense. These people are
currently doing the bailiffs work, they have offices within the courts and they already
have local knowledge of the community.
Mrs Edwardes: Then they should win the tender.
Mr D.L. SMITItI In most cases they will, but it depends on whether other people will
tender low. If the level of the tender is the only factor taken into account, and the
experience and resources of those bailiffs are not taken into account, the Government will
not achieve the right result. The Government will not follow the ordinary tender rules;
but, if it does follow those rules, it will award the tender simply on the basis of price.
Mr Bloffwitch:- Tenders are not awarded only on price.
Mr D.L. SMITH: With government tenders which all comply, it basically comes down
to a question of price. [ make the case on behalf of the regional bailiffs: Because they
are already the court appointed bailiffs, they should automatically have been involved in
the process. The Government is not giving the whole job to private enterprise. It will go
to the sheriff who is a court officer in metropolitan Perth, and the bailiff who performs a
court function in country areas. Why can they not do the job in future?
Will this legislation be effective in reducing the workload of police officers in these
enforcement procedures? I believe the estimate of police time to be saved is grossly
overrated, bearing in mind the system most police officers use for the service of the
various orders and the way in which they are involved in the process. It has not been said
about the police time that, whoever is given the job of enforcing the system, on many
occasions they will call in the police to assist in the enforcement process. The legislation
empowers the officers to break into houses and the like, and I have no doubt when chat
occurs these civilian officers will want the support of a police officer or someone else
with them.
I briefly summarise my view. I adopt all the arguments made by the magistrates, and so
ably presented to this Parliament by the Leader of the Opposition. I adopt all the
arguments made by the shadow justice Minister. I am not satisfied that this scheme will
be anywhere near as successful in its three objectives as the Attorney estimated in her
second reading speech- I hope that the very least she will do is provide six monthly
figures to this Parliament, so that we can assess how successful the new scheme has been
in the early stages of its introduction. The Bill will be very unfair in its operation in the
social justice sense. It will result in the loss of licences for many people up-front, and the
people most likely to be affected are those who are disadvantaged. They will be more
disadvantaged as a result of the loss of their lice nces. I do not believe the savings to be
achieved in this new framework will be anywhere near as great as the Attorney has
estimated.
Finally, I am concerned about the loss of lice nces, and the impact on other people of
property damage in motor vehicle accidents. The Attorney was very careful in her
second reading speech to refer only to personal injury situations. Despite what she says, I
guarantee that one of the natural consequences of this legislation is that more people will
be charged for driving while under suspension, and more people will be involved in
accidents on the road while driving without a licence. That means their third party
property insurance will not be valid. Therefore, anyone else involved in those accidents
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will not be able to recover, except from them personally, any property damage they suffer
in the accident. They must rely on their own insurance cover, if they have any, with the
consequent loss of no claim bonuses and the lie. In many cases they will have no right
of recovery at all, because the person they have struck has loss the validity of his or her
third party property damage insurance. I note the Attorney referred only to third party
injury claims in the second reading speech, and these axe a different issue altogether. I
am extremely concerned chat many more people will be charged for driving under
suspension. We all know that a person who is charged with that offence for the second
time is automatically imprisoned. If the number of people imprisoned as a result of
driving under suspension and facing a mandatory gaol term increases substantially, the
objective of this legislation of reducing the prison population will not succeed. Those
imprisoned for non-payment of fines would have been reduced to zero had this
legislation simply abolished imprisonment for non-payment of fines. We should really
have done that.
Mrs Edwardes: How do you keep the integrity in the system?
Mr D.L. SMITH: By the other means proposed under this legislation, without the
ultimate one of gaoling people. I am opposed to all the legislation in many respects, but
the thing I am opposed to most is the provision dealing with the loss of licence.
Mrs Edwardes: I thought you supported it.
Mr D.L. SMITH: I said that I am opposed to many aspects of it, and the reasons for that
were adequately explained by other people.
MRS EDWARDES (Kingsley - Attorney General) [9.21 pm]: I thank members
opposite for their support of the legislation, although I love the way they say, "I support
the Bill in principle" and then proceed to gut it by saying, '3 do not like this, I do not like
that and I do not like all the major aspects", which are the key aspects of this piece of
legislation. It sounds good when we introduce Bills and members opposite publicly say,
"It is not too bad. We will support it in principle. It is a good idea", and then proceed to
debunk is at the second reading.
As regards consultation, obviously what was presented from the opposition side was not
the balance. They did not talk about the support for the legislation or the various areas
from which it comes. They cannot ignore the fact that the Chief Stipendiary Magistrate
has supported is. Around 31 March this year the Chief Stipendiary Magistrate circulated
a notice in which he identified a copy of the Cullen report and its availability and
indicated that if magistrates or anybody wanted further details of the proposals he would
meet them. Therefore, there has been extensive consultation, not just with Ministry of
Justice officers but also with me and the Chief Stipenidiary Magistrate. We spent a lot of
time making sure that this would work. We have made the process very simple and will
ensure that it remains so.
As regards the concept of imprisonment without judicial process, under the Bill it will
not be possible for imprisonment to occur without a judicial order being in existence.
That order is given when the fine is imposed. All judicial officers wI know that the
imposition of a fine will result in imprisonment in certain circumstances. Obviously
those circumstances will be taken into account in deciding the imposition of a fine.

As to public servants issuing warrants, they currently issue warrants of commitment and
execution. Under section 171B of the Justices Act the HIREP registrar issues both
warrant types, and under section 171lAG of the Justices Act community corrections
officers issue warrants of commitment where work and development orders are not
completed. Although I included an amendment to limit the registrar's power to delegate
the warrant issuing authority, public servants currently issue warrants of commitment and
execution. Therefore, what the Opposition was saying was not exactly true.
As so court officers allowing time to pay, it is true that in certain circumstances the
judicial officer allows an initial ine to pay - in some instances a very small rime.
However, the vast majority of instances in which additional time to pay beyond that in
the order by the judicial officer currently allowed in Western Australian courts is
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determined by court officers. I am advised that the Bill formalises the current practice,
except that the Bill will grant the initial period for the time to pay. Parliament has
already passed legislation providing for court officers to grant time to pay under the
jurisdiciion and criminal procedures legislation of 1993 and the Justices Act. The
delegation by the chief executive officer is framed to authorise only those persons with
the necessary experience and skills. Junior staff will not be authorised to consider time to
pay. The Bill does not erode the effect of the fine on the offender, thereby reducing the
integrity of the fine as a sentencing option. It reinforces the full effect of the fine. The
enforcement mechanisms the Bill proposes will result in more fines being paid. That is
obviously the outcome desired by the court when it imposes a fine in the first instance.
Consequently, the integrity of the fine is enhanced.
As regards the registrar's ability to means test, this suggestion is not really warranted as a
means test will have been conducted by the court officer earlier in the process.
As to work and development vetoes, the suggestion put forward by the Magistrates'
Society is the key issue in this legislation. There should not be a veto, It is not
appropriate because we need to ensure that people are allowed 10 divent from
imprisonment for non-payment of fines. That is the crucial area in which the magistrates
are getting involved - and quite frankly I am a little surprised by their getting involved in
this government policy area. I am sure members opposite actually support this policy
area, where one is talking about the crux of' the legislation. We really want to ensure that
imprisonment is not there as an option for people in default of fines. I will raise other
points as necessary during the Committee stage.
Question put and passed.
Bill read a second time.

Commrittee
The Deputy Chairman of Committees (Ms Warnock) in the Chair, Mrs Edwardes
(Attorney General) in charge of the Bill.
Clauses 1 to 6 put and passed.
Clause 7: Registrar -
Mrs EDWARDES: I move -

Page 5. line 17 - To insert after "delegation" the following -

the power under section 45 to issue a warrant of execution and the power
under section 53(l) to issue a warrant of commitment

Amendment put and passed.
Clause, as amended, put and passed.
Clauses 8 to 16 put and passed.
Clause 17: Order to pay or elect -

Mr BROWN: I move -
Page 13, line 8 - To delete "with, the" and insert the following -

with or if fth alleged offender has not made an application for a time to
pay orderthe

Page 13, line 12 - To add after the line the following new clauses -

Time to pay order
17A. (1) An alleged offender who has received an order to elect or pay
mnay apply to a court officer for a time to pay order in respect of the
infringement notice.

(2) On an application the court officer may require the offender to
undergo a means test.
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(3) On an application the court officer, if he or she thinks fit, may make
a time to pay order.

(4) A time to pay order may require the alleged offender -

(a) to pay the amount set out in the infringement notice before
a set date which is later than 28 days after the day on which
the infringement notice was imposed; or

(b) to pay the amount set out in the infringement notice by
instalments on or before set dates.

(5) A time to pay order must be served on the alleged offender.
(6) If a count officer refuses to make a time to pay order, notice of the

refusal must be served on the alleged offender.
Alleged offender may apply to have time to pay order amended
17B. (1) An alleged offender who has obtained a time to pay order in
respect of an infringement notice may apply to the court officer to have
the time to pay order amended.

(2) On an application the count officer may require the alleged offender
to undergo a means test.

(3) On an application the court officer, if he or she thinks fit, may amend
a time to pay order.

(4) An amended time to pay order must be served on the alleged
offender.
(5) If a court officer refuses to amend a time to pay order, notice of the

refusal must be served on the alleged offender.
Court officer may amend time to pay order
17C. (1) A court officer may at the time request an alleged offender who
has obtained a time to pay order in respect of an infringement notice to
undergo a means test.

(2) The request must be in writing and must be served on the alleged
offender.

(3) After means testing the alleged offender, the court officer, if he or
she thinks fit, may amend the time to pay order.
(4) An amended time to pay order must be served on the alleged

offender.
Time to pay order may be cancelled
17D. If an alleged offender -

(a) contravenes a time to pay order; or
(b) contravenes a request of an officer of the court made under

section lJC(l),
the court officer, without notice to the alleged offender, may cancel the
time to pay order.

Essentially the amendment seeks to incorporate in the Bill the ability for a person who
has received an infringement notice to apply for a time to pay order. Law Reform
Commission recommendation 18, which appears on page 65 of its report, states that a
person should have the opportunity to obtain a time to pay order in respect of
infringement notices in the same way they can apply for a time to pay order with respect
to fines. This clause picks up the recommendation of the law Reform Commission.
I am moving particularly for those people who do not wish to challenge an infringement
notice but who are of very limited means. I felt so strongly about the situation of a single
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pensioner in my electorate that I outlined her circumstances in my speech in the second
reading debate. As the clause stands, that person would not have the opportunity to
obtain a time to pay order. She would firstly incur additional costs because she would
not be able to pay off the infringement notice within a reasonable time and, secondly, she
may lose her licence.
Amendments put and negatived.
Clause put and passed.
Clause 18 put and passed.
Clause 19: Licence suspension order -
Mrs EDWARDES: I move -

Page 15, lines 8 and 9 and lines 16 and 17 - To delete "or more".
This amendment picks up on the point in the second reading debate that we should allow
for one of those matters to be used as an enforcement process.
Amendment put and passed.
Clause, as amended, put and passed.
Clauses 20 to 31 put and passed.
Clause 32: Offender must pay fine or get time to pay order within 28 days -
Mrs EDWARDES: I move -

Page 26, line 6 - To delete "obtain" and substitute "apply for".
Amendment put and passed.
Clause, as amended, put and passed.
Clause 33: Time to pay order -
Mr BROWN: I move -

Page 26, line 25 - To add after the line the following -

(8) The court officer shall:
(a) grant the alleged offender a time to pay order where the alleged

offender does not have the financial capacity to pay the fine within
28 days;

(b) not order an offender to pay by instalments which are greater than
the offender's financial capacity to pay.

The amendment seeks to provide that a court officer shall grant an alleged offender time
to pay where a person does not have the financial capacity to pay within 28 days. It will
require also that a court officer shall not order an offender to pay by instalments greater
than the offender's financial capacity to pay. Both these matters are in line with the
views of the Law Reform Commission.
Mrs EDWARDES: I agree with the principle and have redrafted clause 33, which
incorporates the member's wishes, but in keeping with the drafting of the legislation.
Amendment, by leave, withdrawn.
Mrs EDWARDES: I move -

Page 26, after line 17 - To insert the following -

(5) A court officer -
(a) must make a time to pay order where the offender does not

have the financial capacity to pay the fine within 28 days;
(b) must not make a time to pay order that orders the payment

of instalments that amt greater than the offender's financial
capacity to pay.
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Amendment put and passed.
Clause, as amended, put and passed.
Clause 34 put and passed.
Clause 35: Court officer may amend time to pay order -

Mr BROWN: I move -
Page 27, line 16 - To delete "A court officer" and substitute "Subject to subclause
(6). a court officer".

Amendment put and negatived.
Mrs EDWARDES: I am pleased to accept the second proposed amendment of the
member for Morley with a couple of minor amendments in the drafting process.
Consequently, I move -

Page 27. line 26 - To add after the line -

(6) A court officer must not require an offender to undergo a means test
more than once in every period of 12 months, unless the court officer is
advised that the financial circumstances of the offender have changed.

Amendment put and passed.
Clause, as amended, put and passed.
Clauses 36 to 42 put and passed.
Clause 43: Licence suspension order -
Mr BROWN: I move -

Page 30, line 23 - To delete "or more".
Page 31, line 6 - To delete "or more".

Amendments put and passed.
Clause, as amended, put and passed.
Clause 44 put and passed.
Clause 45: Warrant of execution -
Mrs EDWARDES: I move -

Page 33, line 8 - To insert after "execution" the words "in the prescribed form"V.
Amendment put and passed.
Clause, as amended, put and passed.
Clauses 46 to 74 put and passed.
Clause 7S: Property that cannot be seized -
Mr BROWN: I move -

Page 50, after line 14 - To insert the following -

(3) Notwithstanding subclauses (1) and (2) the offender shall be entitled
to retain such personal property as a bankrupt is entitled to retain under
the Bankruptcy Act of the Parliament of the Commonwealth.

This amendment seeks to ensure that with properties which may be seized by the sheriff,
a bankrupt is not placed in a position which is worse than the position of a bankrupt
under the Bankruptcy Act. There are a number of distinctions between the two. Time
does not permit me to go into detail. This amendment will enable those organisations
and financial counsellors who deal every day with people in unfortunate situations to
allow a much broader range of personal effects to be kept under the provisions of the
Bankruptcy Act than under the provisions proposed in this Bill.
Amendment put and negatived.
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Clauses 6t 0 put and passed.

New dlause -

Mrs EDWARDES: I move -.

Page 65, after line 10 - To insert the following new clause -
Justices may set aside licence suspension order made under Part 3
101. (1) A person in respect of whom a licence suspension order has
been made under Part 3 ("the applicant") may apply to justices for an
order cancelling the licence suspension order.

(2) An application must be made in accordance with regulations under
the Justices Act 1902.

(3) If on an application the applicant satisfies the justices that the
applicant recived none of the following:

(a) the infriingement notice that gave rise to the licence
suspension order

(b) the final demand issued under section 14 in respect of the
infringement notice;

(c) the order to pay or elect issued under section 17 in respect
of the infringement notice;

(d) the notice of intention to suspend licences issued under
section 18 in respect of the infringement notice;

(e) the notice confirming licence suspension issued under
section 19(6,

the justices may make, an order cancelling the licence suspension order.
(4) A licence suspension order that is cancelled by an order made under

subsection (3) is to be taken as having been cancelled as at the time the
licence suspension order was made.

New dlause put and passed.
Clauses 101 to 108 put and passed.
Schedule put and passed.
Title put and passed

Report
Bill reported, with amendments, and the report adopted.

Third Reading
Bill read a third time, on motion by Mrs Edwaides (Attorney General), and transmitted to
the Council.

FIREARMS AMENDMENT BILL
Second Reading

Resumed from 27 October.
MR McGINTY (Fremantle - Leader of the Opposition) [9.53 pm]: The Opposition
supports the Bill so far as it goes. We wish it went somewhat further. My colleague the
member for Balcatta will propose an amendment later to go some way further to address
the problem with the supply of guns in our community. In his second reading speech, the
Minister for Police gave the House the figures for gun ownership in Wester Australia.
He reported that as at July 1994, 109 624 persons were recorded as licensed firearm
holders, with 261 923 firearms recorded on the licences. That means that in Western
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Australia approximately 110 000 people own more than a quarter of a million guns. The
estimate is thac the number of unlicensed guns in this State is approximately the same as
the number of licensed guns. If that figure is correct, with a population of 1.7 million,
approximately half a million firearms exist in Western Australia, of which approximately
only half are licensed. It is very difficult to provide a definitive figure of the number of
unlicensed firearms, but that is the figure about which there is some consensus. That
causes enormous concern for the Opposition.
During public debate over the past several months in Western Australia the Opposition
made a number of suggestions regarding the best way to deal with the firearm. problem. I
applaud the Minister for Police for his public statements on this subject during his 20
months in his portfolio. It is high time that we took a somewhat different approach to
gun control. It is often said that Western Australia has the toughest gun laws in the
country. If my figures are correct - that is, there are approximately half a million guns in
this State - we do not have effective gun laws. During public debate over recent months
we offered to arrive at a stronger position on gun control than currently exists. We
offered the opportunity of bipartisan support for such a policy. We are happy to support
this legislation because it provides the police with a much needed power to seize
weapons when there is a threat to any person. To the extent the legislation does that, we
agree with it. However, it should go further.
We need to address a number of other matters relating to the supply of guns. In
Australia, state laws on any issue are likely to be effective only to a limited degree. We
are one country - although some people might suggest we are a collection of individual
countries. Because of the requirements of section 92 of the Constitution relating to the
freedom of interstate trade, the capacity to control and limit the flow of guns across state
borders, the ability to purchase guns through magazines -and guns can be delivered
through the mail or other deliveries - we should take a coordinated national approach.
Although there would be some difficulties for Western Australia, a national approach to
gun control is highly desirable. It will mean that a number of other States will have to lift
their standards to those that apply in Western Australia, but it might enable us to
implement a firmer regime of gun control. To that end, we have called for a national gun
summit to address those questions and ensure that the supply of guns in the community is
reduced.
In my experience, farmers, sports shooters, and people who have a legitimate reason to
have a gun, should not be affected in any detrimental way. I am talking about the great
number of people who have unlicensed firearms, and the people who do not use their
guns; the guns lie in the bottom of the wardrobe, more often than not with the bolt and
with the ammunition nearby. Therefore, those guns represent a serious threat. We wish
the legitimate gun users well. We do not intend to do anything to detract from their use
and enjoyment of their weapons. However, that does not apply to the majority of people
who have guns. I was pleased to see in the newspaper recently a former prize shooter
handing his guns to the police because he had not used them for a number of years.
People who do not have a regular need for a gun should not have a gun in the house. I
would hate to see a situation in Australia like the one in the United States where the right
to bear arms is entrenched in the Constitution. I would hate to see in Australia a
constitutional principle applying on a de facto basis regarding ownership and possession
of guns.
I was concerned when, under the previous Labor Government, a change was introduced
whereby as a standard part of the uniform police were allowed to wear six-shooters on
their hips around Perth. Although there is a need in certain circumstances for police to
go armed, the way it is done in Western Australia glorifies and promotes the wearing and
use of weapons as being an important part of our community. I prefer to see police on
the beat in the stets around Perth and in country towns without a six-shooter on their
hip. It is unnecessary and it promotes a gun-toting mentality.
Having said that in respect of the police, it is important that we then address the supply of
guns, particularly in a suburban setting. To my way of thinking, there is simply no
reason why I or any other ordinary citizen in suburbia should have a gun. For that
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reason, the member for Balcatta will be suggesting an approach, via the amendments that
he will move to this Bill during Committee, which will seek to amend section I11 of the
Firearms Act to change the onus in regard to an application for a gun licence. At present,
section I I clearly puts the onus on the police to deny a licence to an applicant if the
Commissioner of Police is satisfied that the applicant should not have a gun licence. In
my view, that isptigit the wrong way around. The onus should be on the applicant to
satisfy the polic hth or she has a need for a gun. That reversing of the onus may not
have an enormous practical effect because at present the police are seeking to limit
people's access to guns, and if someone simply walked in off the street and said. "I want
a gun licence", that would not be approved. However, the legislation is framed in ways
designed to recognise that people have a right to have a gun. That might well have been
the case in years gone by but it is not the case today, and I would, as a matter of public
policy, like to discourage any notion that there is any right for any citizen of Western
Australia to own a gun. Ownership of a gun or the possession of a gun licence should be
based on a demonstrated need to have that gun rather than on any innate right.
I wish to refer also to the question of an ongoing gun amnesty. From time to time the
police have an amnesty - I think one is under way at the moment - where people can
return an unlicensed gun to a police station without the threat of penalty. A gun amnesty
should be in existence on an ongoing basis to encourage people to return guns for which
they have no further use so that those guns can be taken out of circulation. That can be
done quite simply by administrative action. Another option that should be looked at
seriously is to have a small addition to the gun licence fee, which currently stands at $20,
regardless of how many guns a person has, that can be used to fund a buy back scheme
whereby the State will purchase and, therefore, take out of circulation, guns for which
people have no further use. People will be more willing to surrender guns for which they
have no further use if they will receive 50 per cent or 75 per cent of the value of those
guns from that buy back scheme. I believe that, by and large, the small problem that we
have with guns at the moment - I say small, but I also mean a lethal problem, so a
problem with guns is a big problem - is not occurring every day in the streets where we
have children taking guns to school and other versions of the horrific American
experience. However, the problem that we do have can be met by trying to reduce the
number of guns in the community, and a buy back scheme would be likely to be well
subscribed. The current gun licence fee fits into the lower range of fees that are paid for
licences, and an increase in that fee could be used to prmote legitimate gun ownership
and use and to reduce the number of guns in the community.
Over the past two years, I have heard the Minister speak about a range of other proposals
in regard to the storage of weapons in the home and in sporting clubs and the like. Some
of those matters could possibly be looked at in future, but I certainly hold out the hand of
a bipartisan approach to the question of gun control if the Minister is seriously interested
in pursuing a regime which will lead to a reduction in the quantity of guns generally.
MR CATANIA (Balcatta) [10.04 pml: I fully support the Firearms Amendment Bill.
However, the Government has not gone far enough in this opportunity to amend the
Firearms Act. I do not want to underestimate the importance of this Bill because it wI
have an extremely important effect in the area of domestic violence. However, although
the amendments in this Bill deal with the confiscation of a firearm in the possession of a
person, they do not deal with a person's access to firearms and to a gun licence. As the
Leader of the Opposition said, the Opposition intends to move an amendment to section
11I of the Firearms Act to limit a person's access to firearms, because the second part of
giving the police the ability to confiscate firearms is to limit people's access to firearms.
If the Government does not agree with our proposed amendment, it will lose the
opportunity to amend effectively the Firearms Act to ensure that we deal with both of
those factors which have an important effect on domestic violence in Western Australia.
The Minister said in his second reading speech that in Western Australia in the last six
months there have been a number of fatal shootings of people as a result of the
possession of firearms. In my electorate there was a double murder-suicide where the
estranged husband of a woman fatally shot himself and his two young children, and shot
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his wife, who survived. That was a horrendous event, and if the availability of firearms
were restricted some of those horrendous domestic violence situations might not arise.
The member for Kenwick has tabled in this House the Domestic Violence Protection Bill,
and we hope the Government will support that Bill in concert with our proposed
amendment. Unfortunately, we have little time to address this important Bill. We should
have more time to debate this Bill. The member for Kenwick dealt in her speech with the
incidence of domestic violence and gave an extraordinary and concerning statistic. She
said that 4 per cent of the victims of domestic violence were women who were murdered
by their spouse or former spouse. The majority of those murders were committed by
people using guns. That alone demonstrates the importance of our proposed amendment
in the area of domestic violence. The threat that guns will be used in cases of domestic
violence is extreme, and the police should have the power to confiscate a gun if they
believe a person may use that gun to cause harm.
If it is felt that a person can cause harm, the Commissioner of Police has the power to
confiscate the frucann. Let not any member in this Chamber deny the importance of this
Bill. It is an extremely important Bill. The Government has the opportunity to amend
the Bill, as suggested by the Leader of the Opposition. The Bill should have dealt with
the supply of and access to firearns. The Government should promote uniform gun
control legislation throughout Australia. Unless there is a concerted effort around
Australia to have uniform laws, people who live in those States with weaker gun laws
than those in this State will merely be able to Purchase firearms here. Western Australia
has tougher gun laws than most other States. An aim of this Government should be to
ensure that it is a party to uniform legislation. It should put aside its parochial
perceptions and encourage uniform firearms legislation. This Government should be
proud to say that we have the toughest gun laws in the world. That should be the aim of
this Government. The Opposition promotes the view that access to guns is not something
that should be easily avaiable in Western Australia- The Leader of the Opposition stated
that there were about half a million guns circulating in our community. That statistic
should cause everyone in the community a great deal of concern. It means that one in
five adults in Western Australia possess a firearm.
We should ensure that the number of firearms in the community is reduced. The Leader
of the Opposition touched on a continuous amnesty and buyback scheme; suggestions
that should be taken up by the Government. It would encourage people not to leave guns
lying around which others with malintent could pick up. We should ensure that those
guns are given to the police and that the police have the ability to buy them back.
The Opposition fully supports this amendment Bill, but suggests that access to and
availability of firearms in Western Australia should be made difficult. We do not object
to those people who have a legitimate use for firearms having access to them; it is not our
intent to deny them that access. There are people in the community who possess and use
firearms responsibly, and we do not object to that; but we do object to free access to
guns.
I refer, as did the Leader of the Opposition, to the availability of firearms through the
mail order system. Unless there is uniform legislation throughout Australia to address
this anomaly, young teenagers will be able to obtain firearms simply by completing a
mail order form in a State that has laws that are less stringent than those in Western
Australia. To the extent that the Government has not addressed the entire problem, I
condemn it. It shows a lack of commitment by the Government to what is a very
important law and order problem in Western Australia and the rest of the world.
I could have spoken at length on this matter, but I am conscious that some of my
colleagues want to comment on this very important Bill. I flag that, as an Opposition, we
will insist that an amendment be made to section I1I of the Act, which deals with licences
and, in turn, access to firearms.
DR WATSON (Kenwick) [10.15 pm]: My contribution will be short and sharp but will
emphasise that just as domestic violence is not a private matter, neither is gun control. It
is a very important issue for women. Although we hear too often about the use of guns in
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murdering women at the end of a history of domestic violence, we do not know nearly
enough stories about t use of guns as a threat to keep women at home in a violent
situation. I congratulate the Minister for what the member for Penth and I know to be a
change of mind and bean. We spent over an hour meeting with him in his office soon
after the spate of tragedies in August. At that time he felt quite reluctant to do the sorts
of things that we were advocating. He has made one very positive step in the right
directon.
As my other two colleagues have said, although we fully support the legislation, it does
not go far enough. I draw to the notice of the House the fact that we must deal with these
inds of issues in context as they relate to domestic violence and as they are set out in my

private members Bill, the Domestic Violence Protection Bill, If we give police the power
to enter premises, we must also give them the power to seize weapons which have been
or may be used. The Bill sets out a number of prescribed offences. If a woman is
provided with a protection order or a restraining order, as it is currently known, any
firearms that the man owns must be surrendered or seized. The onus will be on him for
their return. Were he to be convicted of prescribed offences, there would be a life ban on
his owning or having a licence for a firearm. If we examine gun control in relation to
spousal assault in context, we must address those issues.
Like my two colleagues before me, I ask: Why does anyone in the metropolitan area
need a gun? We need much better and much stricter controls. People in this House
would know that my ultimate interest is in preventing violence against women, against
children and between men. I was quite moved to see a newspaper report the other day
where children in South Africa participated in an amnesty to return their toy guns. There
was a photograph of a bunch of little kids, who seem to be mostly boys, who brought
their toy guns to a central point.

We are talking about the prevention of violence, and about children learning habits of
non-violent conflict resolution. In the same way as we have made an impact on children
in regard to cigarettes and tobacco use, so we should be aiming to make a similar impact
on the way in which we provide children with war toys, with little encouragement for
violent games and participating in those games that reward violence. As Christmas is
coming, I make a special plea to all members of this House to consider not buying violent
toys as Christmas gifts. It is all related to the kind of measures that ultimately we need to
regulate a violent society.
MIS WARNOCK (Perth) [10.20 pm]: I will make a very brief contribution because I
am awart of the severe time limit which has been placed on the Opposition with the
guillotine falling at 10.30 pm and the anxiety of my colleague the member for Balcatra to
move an amendment in Committee.
I have a very simple view on firearms: First and foremost, they are weapons invented to
ll both humans and animals and any attempt to make them sound like anything else is

nonsense. Like most people from the country I grew up in a household full of guns. I
understand why people in country areas, particularly remote areas, need guns to kill
vermin and to kill for food. People who want to own a gun should prove why they need
it and explain why they believe they should be allowed to hold a gun licence. They
should prove they are fit and proper people within the meaning of the law to hold that
licence. In addition, they must prove that they can and will store the weapon safely so
that theft is less liely to occur.
I know that not everyone who owns a gun will rush out and kill someone with it.
Careless handling of guns can frequently lead to theft and careless storage of them is
often the reason that guns are in the hands of people who should not have them. It is the
careless storage of weapons by honest gun owners that leads to tragedy. A gun which is
stolen under these circumstances often is used in an armed robbery and, even worse, is
used to settle a domestic score, as both the member for Balcatta. and the member for
Kenwick said. I abhor the attitude that anybody has a right to own a gun. Why should
people believe they have a right to own something that is used almost exclusively to kill
people or animals? There is too much potential for the careless or deliberate use of guns
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to kill or wound others. I thank my lucky stars and every Western Australian should
thank his lucky stars that he does not live in a country with a gun culture like the United
States, and I speak as someone whose great grandmother was an Irish American. People
who are members of gun clubs have a right to own guns and there should be an absolute
obligation on them to not only store them safely, but also to keep the parts of the guns
and the ammunition separated.
This Bill should be supported and I applaud the Minister's concern about the use of guns
in domestic violence. Like other members on this side of the House I believe that the Bill
does not go far enough. Australia should have uniform gun laws which are the toughest
in the world. Western Australia does have the toughest gun laws of any State in
Australia and I am pleased about that. The onus of proof must be on the person who
wants to own a gun to prove why he should own it. Police should have additional powers
to seize guns from people who have them illegally. Why should we tolerate any of the
violent and fatal incidents which have occurred in recent years through the use of guns in
domestic quarrels? As a society we should do everything within our power to reduce the
number of such incidents and to persuade people to settle their differences in other ways.
I support the Bill.
MR WEESE (Wagin - Minister for Police) [10.24 pm]: I regret that we probably will
not go into Committee on this Bill because of' the time constraint. I know the member for
Balcanta wants to move some amendments, but I advise him that I will not accept them.
This legislation is an attempt to strengthen the existing law pertaining to firearms
ownership and it addresses specific issues relating to domestic violence. I hope that next
year the Government will bring this legislation back into the Parliament for further
amendment. The legislation is being worked on now and is close to finality; it is almost
at the drafting stage. This Parliament will be able to address the gamut of firearms
legislation next year. I will consult with members opposite to make sure that the
legislation addresses the concerns they have expressed tonight. I take up the offer of
bipartisan support for the firearms legislation.
While there is total bipartisanship for this Bill I cannot resist saying that the Opposition
was in government for 10 years and in 1983 and 1987 it introduced firearms legislation
into this place. On both occasions the Opposition failed to deal with any of the issues
facing society. I accept that is in the past, but it should not be forgotten that that is what
occurred. Thte Opposition was in government until 1992.
Dr Gallop: In government, but not in power.
Mr WIESE: I said that the Opposition did not bring relevant legislation to this place.
Members opposite have referred to a coordinated national approach to firearms
legislation, and I have publicly supported that aim. This subject has been debated at
ministerial conferences and throughout the community. I advise members that there is no
way in the wide world that I will get involved in a national approach if it weakens
Western Australia's gun ownership legislation. In order to achieve uniform legislation,
Western Australia would have to drop its standards and I will not go down that path.
Mr Catania: How will you address the mail order aspect, as well as other issues?
Mr WIESE: Those issues will be addressed next year. Uniform legislation is necessary.
An opposition member said that people should thank their lucky stars that Western
Australia is not in the same situation as the United States. People should thank not their
lucky stars, but the previous legislators and the Western Australian police for the strong
stance they have adopted on gun ownership. I strongly support them, despite the fact that
people are continually trying to lower those standards and are putting me and the Police
Department under pressure to adopt a different approach.
I understand what the member for Balcatta is trying to achieve with his proposed
amendments. They do reflect what is happening now and while the onus of making a
decision rests with the police, the reality is that people seekcing to obtain a licence must
be able to prove that it is desirable in the public interest that they have that licence. They
must show also that they have a need for those weapons. The only people who can
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presume they have a right to own firearms are those who are involved in gun sporting
activities and are members of bona fide gun clubs, and farmers. Nobody else in Western
Australia has a right to own a weapon and that will not change while I am Minister.
I thank members opposite for their support of the legislation and I regret that we will not
have the time to go into Committee.
Mr Catania: It is a shame that we could not address the amendments because they are
importan
Mr WIESE: I understand what the member is saying, but he will have the opportunity to
debate that issue when the firearms legislation is introduced some time next year. The
reason we do not have time to go into Committee is because of the Opposition's
management of die time available to debate legislation.
Mr Catania: It is the most important piece of legislation we have had for two years.
Mr WIESE: The member for Balcacta should argue that in Caucus because it all comes
down to the fact that the Opposition has not managed its time properly. We will be
discussing this matter when legislation comes in and I appreciate the support that the
Opposition has given to the legislation.
The ACTING SPEAKER (Mr Johnson): The time has arrived for completion of all
remaining stages of the business and under the sessional order every question necessary
to complete business must be put without further debate or amendment.
Question put and passed.
Bill read a second time.

Committee and Report
The Chairman of Committees (Mr Strickland) in the Chair Mr Wiese (Minister for
Police) in charge of the Bill.
The CHAIRMAN: The time has arrived for completion of all remaining stages of this
business and under the sessional order every question necessary to complete the business
must be put without further debate or amendment. The question now is that clauses I to
5 and the tide of the Bill be agreed to and that I do now leave the Chair and report the
Bill without amendment.
Question put and passed; report adopted.

Third Reading
Bill read a third time and transmitted to the Council.

ACTS AMENDMENT (FINES, PENALTIES AND INFRINGEMENT NOTICES)
BILL

Second Reading
Order of the Day read for the resumption of debate from 23 November.
The ACTING SPEAKER (Mr Johnson): The time has arrived for completion of all
remaining stage of this Bill and under the sessional order every question necessary to
complete the business must be put without further debate or amendment.
Question put and passed.
Bill read a second time.

Committee and Report
The Chairman of Committees (Mr Strickland) in the Chair; Mrs Edwardes (Attorney
General) in charge of the Bill.
The CHAIRMAN: The time has arrived for completion of all remaining stages of this
business and under the sessional order every question necessary to complete the business
must be put without further debate or amendment. The question now is that the
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amendments standing on the Notice Paper in the name of Attorney General, clauses 1 to
47 and the title of the Bill be agreed to and I leave the Chair and report the Bill with
amendments.
Question put and passed; report adopted.
Amendments agreed to under the foregoing resolution were as follows -
Clause 11I

Page 9, after line 12 - To insert the following proposed subsection
(7) A certified copy of the order of the court is not to be issued under

subsection (6) unless 28 days have elapsed since the order was made.
Clause 18

Page 14, after line 26 - To insert the following proposed subsection -

(7) A certified copy of the order of the justices is not to be issued under
subsection (6) unless 28 days have elapsed since the order was made.

Clause 20
Page 15, after line 26 - To insert the following lines -

s.56A After subsection (7) insert the following subsection -

"(8) If justices set aside the conviction, any licence suspension
order made under Part 4 of the Fines, Penalties and Infringement
Notices Enforcement Act 1994 in respect of any fine imposed is to
be taken as having been cancelled as at the time the licence
suspension order was made. "

s.136A After subsection (5) insert the following subsection -

"(5a) If justices set aside the decision, any licence suspension
order made under Part 4 of the Fines, Penalties and Infringement
Notices Enforcement Act 1994 in respect of any fine imposed by
the decision is to be taken as having been cancelled as at the time
the application under subsection (1) was made.

Third Reading
Bill read a third time and transmitted to the Council.

OCCUPATIONAL SAFETY AND HEALTH LEGISLATION AMENDMENT
BILL

Committee
Resumed from 29 November. The Chairman of Committees (Mr Strickland) in the
Chair; Mr Kierath (Minister for Labour Relations) in charge of the Bill.
Progress was reported after clause 8 had been agreed to.
Clause 9: Section 6A inserted -

Mrs HENDERSON: I move -

Page 9, lines 20 to 27 - To delete the lines and substitute the following -
6A. (1) During any vacancy in the office of chairperson or while the chairperson
is unable to act by reason of sickness, absence or other cause, a deputy
chairperson shall be elected by the members of the Commission to perform the
functions of the chairperson.
(2) The voting entitlements, if any, held by the member elected as deputy

chairman shall be preserved.
During debate on clause 8 of this Bill the Opposition made clear its opposition and that of
all the tripartite partners on the commission to the proposal in this legislation to impose a
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new politically appointed chairperson to the commission. The advice received by the
Minister from his independent commission is that it opposes the appointment of this new
chairperson. In the debate on that clause 1 put questions to the Minister about the
selection of this chairperson, the processes that would be gone through, and the sort of
person who would occupy this position. It is indicative of the Minister's move to seek to
control the commission. That is a backward step. The commission deals with
occupational, health and safety matters. They are not political matters; they are matters
that involve considerable expertise. The tripartite balance which was very carefully
established by this Parliament has been in place for 10 years and it has operated
extremely effectively. Clause 9 is consequential on the insertion of this new additional
chairperson with a vote, which upsets the tripartite balance. We are opposed to the
additional chairperson and to this clause which gives the Minister unprecedented power
to appoint Mnother person to act as the deputy chairperson of the commission. My
recollection during my time as Minister is that, in the period prior to that, the chairperson
had always been present at meetings and there was never a need for a deputy chairperson
to be appointed. In any event, should a deputy chairperson be needed, the members of
the commission should appoint one of their number to act in that position in the absence
of the chairperson. Should that occur - that is part of the amendment that we have
moved - the voting power of the member who is acting as the chairperson should be
preserved. We said in the debate on clause 8 that this political appointment should not
have a vote and should not disturb the tripartite balance. We maintain that the deputy
chairperson should not have an additional vote. If the members of the commission
decide to appoint one of the nominees from the Chamber of Commerce and Industry, the
Trades and Labor Council or one of the industrial experts, that person's vote should be
preserved. However, that person should not get an additional vote by reason of
occupying the Chair.
There are other people on the commission who are not voting members. They are
representatives of government departments and they bring their expertise to the
commission. If one of those were nominated by the members to act as the deputy
chairperson, that person would not have a vote and would act only as deputy chairperson
at that meeting.
We object to a number of clauses in this Bill under which the Minister seeks to take
greater control of the independent Occupational Health, Safety and Welfare Commission.
This body was set up by this Parliament to give advice to the Minister and it is not
appropriate that he control it. It is meant to deliberate independently and use its expertise
to offer advice to the Minister. Clause 9 is an indication of the way the Minister is
seeking to impose his will on the commission, in this case, by maintaining the right to
appoint one of the members of the commission to be deputy chairperson. I cannot
understand the Minister's objection to allowing the members to carry out that task.
These are committed and dedicated people, many of whom have been on the commission
for a number of years. They give extensively of their time. Many of them involve
themselves in working parties and subcommittees of the commission and their
contribution over the years has been outstanding. It is a slap in the face for the members
of the commission for the Minister to come in over the top and say that not only is he
going to appoint this new political chairperson, but also he will reserve the right, should
the chairperson be absent, to decide which of the members of the commission should
chair the meeting. We are talking about responsible adults who are capable of
nominating one of their number to act as the chair for a meeting. There is no meason for
the Minister to constantly seek to control the internal and intimate workings of that body.
The Minister has total power to accept or reject recommendations from the commission.
He is not required to give reasons for rejecting its recommendations. In his wisdom, he
can reject or accept anything put to him. However, he should not seek to control the
internal workings of a body by deciding who will act as chairperson in the absence of the
normal chair. I urge the Minister to consider the amendment that the Opposition has
moved and recognise that it gives the members of the commission power to appoint their
own chairperson. That is in line with the overall thrust of this legislation which is to give
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people control aver and responsibility for health and safety, whether it is employees on
die job or employers. They should have the power to reach conclusions. That is the
essence of this legislation.
Mr BROWN: I support the amendment. The clause seeks to destroy the important
balance that exists currently on the Occupational Health, Safety and Welfare
Commission. That balance was created not by accident but by design. The Act provides
that three of the nine voting members are appointed from the Chamber of Commerce and
Industry, three: are appointed from the Trades and Labor Council and three are experts in
the field. The purpose of establishing that method of voting and that balance was to
ensure that none of the industrial parties represented on the commission could be
outvoted unless all of the experts on the commission were of the view that one or other of
the industrial parties was incorrect in its stand. That method of voting was set up to
ensure that all parties would have an opportunity for proper input into the decision
making process. It is true that there have been disagreements between the experts on the
commission. That is not unusual because there are a variety of views among experts in
the field of occupational health and safety. The disagreements are not because the
experts have false views or that they represent those views incorrectly; it is because, as
experts, they have considered the matters in depth and they exercise a vote on the
commission which represents their judgment. Like experts in any other field, there are
areas of disagreement. However, the voting system ensures that no one party will be
overridden. It ensures that the only time that will occur is when one grouping or the
other is wrong. This change will drastically alter that balance. It will alter it in such a
way that some participants on the commission may need to reflect on their continued
participation in the commission if it becomes a structure in which members attend the
meetings, propositions are put, and the same number of hands go up week after week. As
soon as that happens, it becomes a rubber stamp, and people are disempowered by the
process, they will become alienated by it. It was specifically established to ensure that
only on those occasions when one party was completely out of step with the expert
opinion would their views be overridden. This amendment drastically changes that
voting structure.
It is interesting to note that a variety of models exist for ensuring direct participation and
direct votes on commissions of this nature, which endeavour to be bipartite or tripartite.
This is one model. Another model was used when a Bill establishing the State
Employment and Skills Development Authority came before this Parliament. flat model
did not have precisely the same voting system as this, but the Bill then presented in this
Chamber required the majority of each of the groupings - employer organisations, trade
unions and Government - to vote for a particular proposition. If any individual member
had a view, it could be overridden when the majority had a different view. It was
interesting that the model was changed in this place. The Minister participated in the
debate and may have moved the amendment, which eventually found its way into the
Act, that the voting system be replaced by another system requiring unanimous
agreement; that is. if one person out of 13 objected, nothing could happen. I know that
things have changed since then and members are sitting on different sides of the
Chamber, but one would hope to see this semblance of balance in important bodies such
as the Occupational Health, Safety and Welfare Commission, whereby we can guarantee
through the voting structures that all parties will be involved and will have an input into
the process. I appreciate that this voting process can be difficult sometimes; there is no
question of that. However, there are difficulties in any structure in which the
representatives of capital and labour are brought together with experts. It is not, never
has been, and never will be an easy process if we want it to work. If we want to have a
meeting and whack something through by a majority, there is no problem.
Mr Kierath: You know this does not do that. This is just an impasse or circuit breaker.
Mr BROWN: I have read the Bill, which provides that in the case of a 5:4 vote the
chairman can cast a vote and make the result 6:4. The voting structures on the
commission break an important safeguard. One of the things we suffered from in
occupational health and safety, not only in Australia but also overseas, is that the social
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decision about the acceptable level of risk sometimes has been left to the experts.
Experts have an important role to play, and that is to identify the hazard and talk about
the ways in which it may be eliminated or minimnised. The role of the expert is to provide
information about the degree of risk, and what it may mean to individuals working with
given substances or in given areas. That is an appropriate role for an expert but it is not,
and never has been, the role of the expert to make social decisions about the level of risk.
It is the expert's role to advise about the level of risk, but it is not his role to say that this
is an acceptable level of risk for another person, but not him, to work in.
Mr Prince: Have you read the Nevill report on Wittenoom?
Mr BROWN: No I have not.
Mr Prince: You should because it is from your Labor Parry colleague in another place
and another expert wrote about risk. You should also read the select committee report
from this House.
Mr BROWN: I have participated in national and international forums on occupational
health and safety for many years. Whatever might be said in those other reports, I am
echoing today the statements made in those other forums and they go right to the
International Labour Organisation which, as members know, is a branch of the United
Nations. It is a substantial body that gets together people from around the world. I
participated in one of its tripartite structures dealing with occupational health and safety
and other matters, involving 120 Governments, more than 90 employer organisations and
80 union organisations. Each country sent one organisation, so that represents 120
countries, 90 countries and 80 countries respectively. T1his is the test applied in that
forum: It is now accepted that, although we need professional advice and it is very
important that it be forthcoming and be conveyed to the lay representatives, ultimately
the people who work with the hazard must determine the acceptable level of risk with
which they are prepared to work. As members know, experts and standards have
changed in determining that level of risk. I refer, for example, to the standards in recent
times for exposure to radiation. They have changed dramatically and significantly.
Standards relating to noise, manual handling, and the control and handling of chemicals
have cbange& I could go on and on. It simply means that the more we know about the
human body and work organisation, the more we understand about what we are doing in
the workplace and the environment, and the greater our knowledge, sometimes the higher
the standards imposed on us, because we are sophisticated enough to understand that
certain things will cause injury, disease or accidents.
Seeking to bring together the parties is difficult, and no-one says it is easy, but the
alternative is that people participate but say, "It is a bit of ajoke." They go once a month
-and put up their hands and say, "It is interesting to go. We go along and argue, but
essentially we are just outvoted. They have some standards but we do not agree with
them. These are the different standards we agree with and will seek to adopt rather than
the ones coming out of the commission." Is that really a good proposition? In my view it
is not. Itris better to spend some time and effort and do some lateral thinking about how
to get through the impasse and come out with a document that all parties can live with
and support. It is not an easy process but it is an objective worth striving for. If they
cannot do that, under the present arrangements the Minister can. It does not stop
government decision making.
Mr Kierath: What happens if it does not get through?
Mr BROWN: It does not stop the Minister making decisions. It means the commission
has not endorsed them.
Mrs HENDERSON: During my previous comments I did not raise one of the issues that
arises out of this clause. The parent Act has no provision for the appointment of a deputy
chairperson, and no-one has seen the need for that in the past. It is interesting that
proposed section 6A not only provides for the Minister to appoint a member of the
commission to be the deputy chairperson but also refers to the vacancy of the office of
chairperson "while the chairperson is unable to act by reason of sickness, absence or
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other cause". It refers to the deputy chairperson performing the functions of the
chairperson. If the intention is that the deputy chairperson shall chair the meeting in the
absence of the chairperson, I wonder why it is necessary to refer to the chairperson being
unable to act by reason of sickness, absence or other cause. If we are talking about
chairing a meeting, the absence of the person is all that is needed. It is the fact that the
chairperson is absent, no matter what the reason - whether it be sickness or whatever is
irrelevant. Itris his absence that is being filled. However, the way this is drafted tends to
suggest that the deputy chairperson will do more than just chair the meeting. The
suggestion is that the deputy chairperson may continue to perform functions over a
period of time because the chairperson is sick or for some other reason not specified, and
those functions are not clarified.
I suggest to the Minister that if what we are talking about is just the chairperson's
absence from the meeting, all we need to leave in is the word "absence". It is not
necessary for the chairperson to provide a reason why he or she cannot be present. No-
one will question the fact that if the chairperson cannot be there, he or she cannot be
there. It appears that subsection (3) tends to support my concern when it reads -

No act or omission of the deputy chairperson acting as the chairperson shall be
questioned on the ground that the occasion for so acting had not arisen ...

If the person is just chairing the meeting, why are we talking about his or her actions not
being questioned when chairing the meeting? Obviously the deputy chairperson's
actions will not be questioned in his or her capacity of chairing the meeting. It suggests
that the Minister envisages duties for the chairperson other than just chairing the meeting
and that this deputy chairperson, while occupying that position, will be doing other acts,
and that proposed subsection (3) is to be a protection for those other acts.
Another issue not canvassed under this clause and which appears not to be clarified,
although we will deal with it in more detail in the part dealing with the voting capacity, is
that if the deputy chairperson is one of the representatives of the Chamber of Commerce
and Industry or the Trades and Labor Council, or one of the independent experts, what
happens about voting on an issue before the commission? Does that person exercise his
normal substantive vote? If it turns out that five people have voted in favour of
something, does that person have an additional casting vote in his role as acting
chairperson? Can the person effectively have two votes on an issue before the
committee? Nothing has been criticised more - this issue has arisen in local government
and other areas - than the notion of a person who can by exercising a prim ary vote create
a balance of voting which in turn gives rise to an additional vote. It is not a tied vote in
this case.
As has been mentioned previously, one of the safeguards for the commission agreed to by
this Parliament was that a question could not be resolved by majority. There had to be
six votes in order to win the day. This legislation provides that if there are only five
votes the chairperson can add his or her vote to make the sixth vote. If this deputy
chairperson is one of the other members of' the body, will we have a position where we
have only four votes in favour of something from the members of the commission who
are, as mentioned previously, representatives of the Chamber of Commerce and Industry
or the trade union movement, or independent experts, and then the deputy chairperson
voting to make a fifth and then adding the additional vote because he is the chair to make
a sixth? This would mean we would go from four votes to six votes by reason of one
person's vote. If that is the situation it flies in the face of all the extensive debate that
went on in this Chamber when this body was first set up. The reason for making it a very
conservative voting structure was to ensure that the commission's decisions were
supported by at least two of the major players on the commission, so that at least one of
the major groups plus the experts would need to agree on an issue before it could be
endorsed by the whole commission.
If this deputy chairperson ends up exercising those two votes, it will certainly magnify
the distortion and create a situation where we will end up with a commission making
decisions about which others will later go into the community and say, "I didn't support
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it. It wasn't seen as being any more than four votes to which one person added two
votes, and that was the way it got through." That has no: been a problem in the past, even
though we have had participants on the commission from opposite ends of the spectrum
debating issues relating to health anld safety. Even if people personally oppose an issue,
they have generally recognised that a majority of the commission have voted in support
of it because of the requirement for there to be six votes in order for something to be
carried, and they have then gone into the community and supported that decision. We
have seen that at both ends of the spectrum of the players on the commission.
This very radically disturbs that balance. The Bill does not set out clearly what happens
with the deputy chairman's own substantive vote, If the deputy chairman is one of the
government departmental persons this problem will not arise because that person does
not normally have a vote. However, if the deputy chairman is one of the persons who has
a substantive vote on the commission, to which he can add his vote as deputy chairman,
there is a further distortion in the voting pattern. The Minister should clearly outline
what is the intention concerning that voting.
Mr KIERATH: The rationale for the Minister's appointing the deputy chairman is that
the deputy chairman should be appointed on the same basis as the chairman. The deputy
chairman would also come from the commission. The provisions included are to
overcome impasses which have occurred such as with the accreditation of some training
courses where certain parties unrealistically withheld approval. As a result the voting
dragged on for an interminable time before the course gained accreditation. It is not our
intention that it be used in the normal voting process, but to overcome a deadlock under
the circumstances I have outlined.
The most likely scenario will be when the chairman is not available. If I am the Minister
at the time I will more than likely appoint the commissioner as the deputy chairman, or it
will almost certainly be one of the government representatives. The circumstances the
member raised are likely to happen only if the commission elects someone to the chair.
That person would have two votes. Under my scenario it is unlikely the deputy chairman
will have both those votes. The duties of the chainman are to put on agenda items, send
out notices and organise other such administrative arrangements. It is therefore
important to ensure that the commission continues to function. The chairman has
responsibilities to the commission and it is reasonable that some grounds be put forward
why the chairnan cannot be in attendance rather than decide he does not want to turn up.
I am not strongly wedded to that, but I am advised the parliamentary drafting terms are
similar to provisions in other Acts.
Mrs Henderson: Are you suggesting that someone would assess whether the reasons
were adequate?
Mr KIERATh: My advice is that the provisions require that some justification be given
for the commissioner's not turning up. If he does not give that justification I do not know
what penalty would be incurred. It is no different from members of Parliament, who
must seek approval of the House if they are to be away for any length of time.
Mrs Henderson: It is odd at that level of responsibility to provide a note to say you are
sick.
Mr KJERATH: The scenario the member has raised is that if we allow a commission
member, other than a government member, to take the chair he will have the second vote.
At this stage it is not my intention to do that. My intention is to appoint the
commissioner or one of the government members as the deputy chairman.
Mrs Henderson: The wording in the existing Act does not cover sickness and other
causes, but deals with being absent or temporarily'incapable of fulfilling duties. Why
make the change to something that is working adequately in the existing Act?
Mr KIERATH: It was done at the drafting stage. It was not something I instructed, but it
is similar to provisions in other Acts. If there is no chairman it is likely the commission
will elect someone. As the member for T'hornlie will know, where a person from one
group then exercises the vote, the Minister would have the power to override that. I
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imagine the Minister would be lobbied rather heavily from the parties who felt
disaffected by that. If I am the Minister I will overrule that because it is not the intention
to allow one group 10 force its view on others. The idea of having an independent
chairman is to allow a circuit breaker where one group refuses to alow something most
people accept as reasonable.
Mrs Henderson: Does the Minister not agree that if one group does oppose there will still
be six votes from the other two groups so there is no need for a circuit breaker?
Mr KIERATH: That would be so if everybody else were united. In the case of the
accreditation courses they could not get the accreditation going. I think it was delayed
for about 18 months.
Mrs Henderson: If one group opposes there is still six other vowes. so it is not possible for
one group to hold something up.
Mr KIERATH: I am advised that during the impasse to which I referred, the so-called
experts pealed off with their various groupings and that became a problem.
Mrs Henderson: They were exercising their democratic right to have different opinions.
Mr BROWN: The Minister said that he believes the provision will be used only to try to
break a deadlock. The strength of what the Minister is talking about is not conveyed by
the wording in the Bill; that is, it can be done at any time. It may be the Minister's view
that it is to be used only in those unusual circumstances where the parties intractably
stand apart and a decision is required. However, my concern is that this debate will be
lost in Harnsard and that in time all will be left is what is in the Bill.
Mr KIIERATH: It was always my intention, certainly in the initial discussions over this
provision, that it was not to be used at a meeting, but would require another meeting's
notice that it would be used. The idea was to advise the meeting of the intention to use
the substantive vote in order to give warning to the parties that they must sort out their
differences. That desire is not reflected in this wording. I will therefore give the member
an undertaking that I will revisit the wording with an amendment to be moved in the
upper House.
Mr BROWN: I am pleased to hear the Minister say that. With some of these matters we
need to get the matter off our chest. Sometimes they are the opening gambit and people
need to think about that. If agreement is unable to be reached at one meeting, and it is
rammed through at the next meeting, that would defeat the intent. For example, if a non-
vote, a 5:4 vote, is taken at one meeting and at a subsequent meeting another 5:4 vote is
taken - sometimes a meeting will agree that it is not appropriate to take a vote; that more
information is required - and any of the parties or the commission wishes to pursue it at a
following meeting, it could be put on notice. At that stage the mechanism to break the
vote could be used. It would not be a question of someone saying that it would be put on
the agenda one month, and if agreement was not be reached it would be rammed through
at the next meeting. It would still require a pretty serious attempt to get agreement.
If it looked as though one of the parties was not happy with that, he or she could seek an
adjournment. If there was a no-vote, obviously it would not count. If, for example, a 5:4
vote resulted on a couple of occasions because a new matter had been raised and people
wanted more information and time to think about it, perhaps at the next meeting the
matter could come up again. If it was again a 5:4 vote, perhaps at the following meeting
the circuit breaker could be used. However, owing to the way it is included in this
clause, it could be used all the time. I appreciate that that may not be the intent of the
legislation. However, as everyone knows, people look at the words in the Act and say
that that is what happens.
Mr Kierath: I have said that I agree with you, and I have given a promise about what I
will do. However, it was not my intention to have the provision used all the time. There
has been only a handful of occurrences, but unfortunately some of them have been bad
where parties have simply obstructed a vote. In one of those cases the matter could not
get to me to make a decision because we could not get it through. The Government is not
trying to put in a mechanism to overcome the normal structure of the commission, but to
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deal with situations where a particular group of people is trying to obstruct the operation
of the commission. I have given a promise that when the Bill is between here and (he
other place I will look at the form of die wording to see whether we can reflect what you
said and what my intentions were.
Mrs HENDERSON: I became a bit more concerned as the Minister elaborated his
example on this issue because my understanding of the voting structure was that it was
not intended that if people wanted to achieve an outcome they had to convince more than
the group they were representing: that they had to convince either the other group, if we
are talking about employers or employees, or some of the independent experts to support
their point of view. The Minister indicated in his response that in some circumstances he
believed die operation of the commission was obstructed. He gave an example that if
three people from one group had a point of view and one or other of the experts
supported diem, and the three people from the other group had one or two experts
supporting their view, a 5:4 split would result. That would mean that the people who
supported die change had managed to get only another two people to support their
position.
When we talked about that in this Parliament we agreed that if the members of one
interest group wanted to get their position up, altogether they needed six votes. As I
recollect, it was never intended thai if they did not manage to get that much support, their
position would be seen as obstructive, T1hey would have been seen as not having
obtained the necessary support of others on the body to achieve the outcome they wanted.
If they wanted to change some procedure or position, they had to come forward with
arguments that were convincing enough to get the support to make up the six votes. It
appears as though the Minister is saying that in certain circumstances, because people
were not able to get that support, the commission was obstructed. I suggest, however,
that it means that the Act was operating and that those people did not get the support for
what they wanted to do; therefore, it did not happen. That does not stop the Minister
from making a decision. If the commission does not make a recommendation to him on
that matter, his hands are not tied.
Mr Kierath: I am advised that [ couldn't overrule it. I couldn't get the decision through;
it could not come before me for consideration. It is a code of practice or accreditation.
Mrs HENDERSON: No, but the Minister could have had before him advice that the
commission had not reached a decision on this issue to do whatever it was that the group
was trying to get through. Effectively the group had not got through that position. The
Minister would have been advised of that. At any stage the Minister can accept or reject
a recommendation of the commission. If the commission sends the Minister advice to
say that it has discussed a matter and has decided to maintain the existing position
because the group that is seeking change does not have enough votes, the Minister can
reject the position the commission is putting - that is, that there be no change - and he can
say that he agrees with the people who are trying to get the change. He can reject the
commission's advice to him that it did not get sufficient votes to make the change, and he
can make the change in any event. However, we should be wary of the notion that
because a group was seeking to do something on the commission but could not gather
enough votes for its position it is therefore necessary to disturb the balance on the
commission and add an extra person who, as I mentioned in the previous debate, is a
clear political appointment. It is presumably to allow the Minister's view to be put
through the chairperson and to allow this person to then vote in the manner in which the
Minister requires.
The Minister wants to make a decision. He can reject the recommendation of the
commission that there be no change, if that is die ultimate outcome because the
commission was deadlocked. it is important that we recognise why the requirement was
included in die first place that support had to be gathered for the initiative to have six
votes in favour of it. We should respect the fact that if that does not happen, the person
seeking to make the change has not gathered a sufficient level of support, and is not
necessarily being obstructive, but has not convinced the others on the commission of the
merits of his argument. That is an important principle. If we applied that principle here,
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it could be applied in many other forums where people have the task to convince others
by puffing an argument, presenting evidence and bringing forward ideas. In this case
nobody could argue that two groups from opposing points of view will have regimented
ideas on issues, and that there is no opportunity to break that. There are three
independent experts who sometimes vote with one group or the other, or sometimes split
and vote in different ways; therefore, that deadlock does not occur. It is up to people to
produce the arguments to convince others. I amn concerned about the notion of the
Minister inserting his appointee to add a vote to give people the opportunity to get up an
argument that they could otherwise not get up by arguing in a convincing manner.
Mr KEERATII: Section 57 of the Act provides that the Minister may upon the
recommendation of the commissioner approve any code of practice. If there is no
recommendation, I cannot make a decision. It is important to acknowledge that if there is
a deadlock, and no recommendation is made, I cannot make a decision. That is the
difficulty. The alternative is to amend the Act.
Mrs Henderson: I thought you said it was in relation to accreditation.
Mr KIERATH: It is similar. The worst one was not the code of practice. It was a
training course that by any assessment was vastly superior to others that were accredited.
It became obvious there was same other agenda. This body is unique. It has no
government voting structure. On the Workers' Compensation and Rehabilitation
Commission, the Government has a vote, as it does on the National Occupational Health
Commission. This is a rare beast indeed, The provisions are put in, not to try to do it on
a daily basis, but to provide a circuit breaker when it occurs. I gave a promise to the
member for Morley to do something, and [ will do that. I hope that will overcome any
objections of the Opposition.
Amendment put and negatived.
Clause put and passed.
Clause 10: Section 7 repealed and a section substituted -
Mrs HENDERSON: The clause amends section 7 of the principal Act and provides for
the appointment of acting members. I refer to the change in wording. The principal Act
provides that -

Where -

(a) an appointed member is absent or temporarily incapable of fulfilling the
duties of a member; or

(b) the office of an appointed member is vacant and has not been filled in
accordance with this Act,

the Minister may appoint an eligible person to act in the place of that appointed
member during that absence or incapability, or until the vacancy is filled, as the
case requires...

Proposed section 7(l) reads -

(I) If -
(a) an appointed member is unable to act by reason of sickness, absence or

other cause ...

I raised this issue when talking about the chairperson and deputy chairperson. Why are
we changing a set of words which talk about a member being absent or temporariy
incapable, and then provide for someone being absent by reason of sickness, absence or
other cause? I have no objection about the sickness or absence, although I do not believe
it is appropriate for persons on these high level bodies to be questioned about whether
they were sick. l am concerned about the use of "other cause". Whatever the cause, it
must be covered by "absence" because we are talking about a Person's absence - nothing
else. The fact that a person is absent means that an acting member is appointed. Why do
we need another cause? What causes are we talking about that are not covered by the
word "absence"?

8409



The following words refer to a Minister appointing an eligible person to act temporarily
in the place of an appointed member, and while doing so, acting according to the tenor of
the appointment, and so on. It is a new set of words. What is the significance of the
change to the existing section which refers to the appointed member acting during the
absence or incapability etc. until a vacancy is filled? That is the normal form of wards in
these cases. What is the intention of the words "acting according to the tenor of the
appointmnent"? I have not seen that form of words in an Act before. It almost implies
that somehow it wilt be a different tenor according to how the person is acting. If a
person is acting in only one tenor will he have certain immunities and powers?
Mr KIERATH: I am advised there has been no instruction from us to use the different
wording. It just happens to be the wording and style of the draftsperson, who is not the
original draftsperson.
Mrs Henderson: I am curious about the change. Did anyone check this when it came
back?
Mr KIERATH: We checked the intent. We did not check the wording. Each
draftsperson has a different style. We will inquire whether the individual formn of words
has a different intent from the original form. I undertake to provide that information
when the Bill is between this place and the other place.
Mrs HENDERSON: I appreciate that. The provision occupies almost a full page of the
Bill. If the Minister gave no instruction that the section should be amended, it is
intriguing that the parliamentary draftsperson would redraft it. The remainder of the
clause, at the bottom of the page, is the same as the principal Act.
Mr Kierath: They said they needed extensive redrafting to introduce the section
providing for the mandatory appointment of the deputy chairman.
Mrs HENDERSON: It is not about that; it is about the acting members.
Mr KIERAT-: My advice is that the clause is similar in intent to the section being
repealed. The different style was not our intent; it was put forward by the draftsman.
Mrs HENDERSON: I would appreciate that information before the Bill goes to the other
place. This is a separate section relating to acting members, not to the chairman or
deputy chairman.
Mr Kierath: I am advised that we can provide the answer tomorrow.
Clause put and passed.
Clause 11: Section 9 amended -
Mrs HENDERSON: Last night we debated the change in the title of the department to
WorkSafe Western Australia. I indicated that it was not my intention to debate again
each issue to which we object relating to welfare and other matters. I thank the Minister
for the advice I have received so far.
Last night the Minister read into Hansard his letter to the federal Minister, Gary Johns,
about the use of the term WorkSafe Western Australia. For the sake of completeness, I
refer to a letter to the Minister from the federal Minister specifically requesting that the
Government not adopt WorkSafe Western Australia in this Act. I outlined our reasons
for objecting to the use of that title yesterday. The letter, dated 4 November, reads -

I am writing to you regarding the proposed amendments to the Western
Australian Occupational H-ealth, Safety and Welfare Act 1994 and in particular
that part which proposes to change the name of the Western Australian
Occupational Health, Safety and Welfare Commission/Department to "Worksafe
Western Australia".
As you are aware the operating title of the National Occupational Health and
Safety Commission is "Worksafe Australia". This tidle is protected under
Regulation 7 of the National Occupational Health and Safety Commission
Regulations. A copy of the Regulations is attached for your information.

8410 [ASSEMBLY)



[Thursday, 1 December 1994]141

The title "Worksafe Western Australia" closely resembles Worksafe Australia and
could, in my view, be mistaken for it and may therefore contravene the NOH4SC
Regulation. I am seeking further legal advice on this aspect.
I am also concerned that such a change will create confusion and uncertainty
within the areas in which both the Commonwealth and Western Australian
agencies operate in Australia and overseas. Additionally I believe that such a
move would have the potential to cause administrative difficulties for Worksafe
Australia and the Western Australian authority.
The Commonwealth is opposed to the use of the title "Worksafe Western
Australia" and I request that it be withdrawn from the proposed amendments to
the Western Australian legislation.

Mr Kierath: You will note he used the words "in my view" and "may". He also says, "I
amn seeking further legal advice.' As I said to you the other day, we have sought legal
advice. He is not the real Minister. He is the junior Moinister, or the Minister assisting.
Mrs HENDERSON: Those kinds of gratuitous comments are uncalled for. He occupies
a high office. He is the assistant Minister for Industrial Relations. I have no doubt
whatsoever that his views would be shared by Ms Brereton, the Federal Minister for
Industrial Relations. It is of great concern to me that in an area where the Federal
Government is asking, in a reasonable manner, for cooperation from the Western
Australian Government, the Minister appears to thumb his nose and say, "We are not
interested in cooperating with you. You are pointing out to us that this will create
widespread confusion in the community. We do not care about that confusion. We are
seeking to plagiarise -

Mr Kierath: You will notice from the letter that I did not put it like that. I said it in a
very nice way.
Mrs ]HENDERSON: I am paraphrasing the Minister's words; they are obviously my
words. The Minister said to the Federal Government that he was not prepared to
cooperate, that he was not prepared to accept reasonable requests -

Mr Kierath: I pointed out that his fears were unfounded.
Mrs HENDERSON: The Minister then sought his own legal advice, and he has provided
me with a summary of that Crown Law advice. Crown Counsel examined the regulation
to which the Minister referred. The advice then refers to a case which was mounted in
order to test that sort of situation. The case is not cited in such a way that it would be
easy to locate, but I understand that it was an application to register die words
"SafeWork" and "WorkSafe" as a series of trademarks. "SafeWork" and "WorkSafe" are
not as close to "WorkSafe Australia" as is "Work~afe Western Australia', but
nevertheless it was determined that the use of those words would be contray to the law
and would not be entitled to protection in a court of justice. The delegate of the registrar
held that although the Commonwealth was using the word "WorkSafe", it was not a
registrable word; therefore, it could not be protected against plagiarism by a person such
as the Minister.
It is interesting that the Minister states in the summary which he has provided to me that -

Crown Counsel in assessment of these two tests has provided advice that it is
reasonably arguable that the name WorkSafe Western Australia and WorkSafe
WA does not so closely resemble WorkSafe Australia as to be capable of being
mistaken for it. Also, Crown counsel believes that there is some argument that
the use of the name by the body presently known as the Occupational Health,
Safety and Welfare Commission is not in use in connection with a trade, business,
calling, profession or undertaking. In that context, Crown Counsel came to the
view that the State of Western Australia probably could utilise the name
WorkSafe Western Australia or its abbreviated form, WorkSafe WA.

It was my experience when I was a Minister that it was unusual for a legal opinion to use
terminology such as "probably could utilise the name". I suggest to the Minister that that
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is not the form of words that appears in the legal opinion and that it is much more likely
that the opinion states what would be the risk of a challenge should the Government
decide to go ahead and use the name.
At the end of the day, there are a number of areas in this legislation where the Minister
claims he is making substantial changes in order to reduce confusion. We object to some
of those changes. We have here a case where the federal Minister has specifically asked
for die name not to be used because of the confusion that would be created, in his view,
yet the Minister is not prepared to accede to that request. I do not believe that there are
not people within the Minister's department who have sufficient creative flair to come up
with a title for the department that is different from the title of the federal department. I
urge the Minister not to use the title of that federal department, particularly in view of the
amount of criticism which the Minister has mounted against the very principles for which
that federal department stands; that is, creating national standards and regulations - all of
those things which the Minister finds unpalatable. It is the height of hypocrisy for the
Minister now to seek to hijack the title of the federal department, with all of the
credibility that it enjoys in the community, and to take that unto himself, at a time when
that department's most recent publication severely criticises the Minister for failing to
adopt the national standard on levels of noise in the workplace. It makes me as a
Western Australian ashamed to read in that national publication that Western Australia is
the only State that has not adopted those national noise regulations to protect the hearing
of people in the workplace. In view of the ideological position which the Minister has
adopted, for him now to seek to plagiarise the title, good name and credibility of that
national organisation is the height of hypocrisy, and I oppose this clause.
Clause put and passed.
Clauses 12 put and passed.
Clause 13: Sections 17A and 17B inserted -
Mrs H-ENDERSON: This is a key clause because it provides for the first time that the
Minister may give directions in writing to the commission with respect to the
performance of its functions, either generally or in relation to a particular matter, and the
commission is to give effect to such a direction. The second part of' the clause provides
that the Minister is entitled to have access to information in the possession of the
commission. When this legislation came before the Parliament in 1987, one of the key
principles that underlined it was the notion that the employers and employees in the
workplace should take responsibility for health and safety because the old inspectorial
and rigid approach of the Government over-regulating and sending in people to take
responsibility for health and safety in the workplace did not work. Part of that principle
was that the Minister and the Government would not give directions to the commission
but rather that the commission would be an independent body comprising the tripartite
partners.
It would deliberate on issues and take advice from independent experts and then put its
advice to the Minister who, at the end of the day as the Minister responsible to this
Parliament and the people of this State, could accept or reject it. The Minister was in no
position to be bound by the views of this independent body, and the deliberations and
workings of the commission were intended to be independent. The notion was that the
Government of the day would not impose its will on the commission. it was no accident
that nothing in the original Bill allowed the Minister of the day - we were in government
at the time - to direct the commission. We did not do that because it was our very strong
view that the system would not work unless the Government led by example; that is, it
could not say to people in the workplace, "You are to consult; you are to negotiate; you
are to work these things out; you are to take responsibility", if at the highest level of the
commission the Minister said, "I will keep the power to intervene and tell you what to
do." We deliberately did not put that into the Bill.
Everyone supported that, including the then Opposition members who, according to my
recollection, stood and supported that approach of empowering the tripartite parties to
reach decisions on matters of occupational health and safety and not having the Minister
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come in over the top and direct the commission what to do. The Minister reserves for
himself the capacity to do thar under this legislation. I suspect that the Minister will say
that this was a standard principle drafted by the parliamentary draftspeople in accordance
with the recommendations of the Royal Commission into Commercial Activities of
Government and Other Matters.
Mr Kierath: It was a standard recommendation from the Burt commission.
Mrs H-END)ERSON: I agree with the recommendations of the Bunt inquiry. The notion
of responsible government means that the inister is ultimately responsible, through this
Parliament, for the deliberations and decisions of all bodies. That is a key principle of
responsible government. However, most of the bodies where this provision has been put
into Acts of this Parliament have been those where the Minister does not have the right to
accept or reject the recommendations. In this case the body is only an advisory one; it is
not a body which makes final decisions. In many respects it is similar to the
Environmental Protection Authority. It makes recommendations; it looks at the scientific
evidence before it; it debates the issues before it; but at the end of the day the Minister
makes the decision. That is responsible government.
That is what the Bunt commission was all about. It does not require that the Minister, in
addition to any power to reject or accept recommendations of the body, to come in over
the top and direct the body what to write in a recommendation. What is the point of
having an independent body deliberating on these matters if the Minister can say, "Do not
put a recommendation to me; rewrite it because I do not want to receive that. I want you
to send up different recommendations"? flat is what this is about. If the parliamentary
draftspersons are just blindly putting this condition into everything that comes before
them, the onus is on the Minister to point out that this body is advisory and makes
recommendations to the Minister that he can accept or reject. The Minister should be
opposing the imposition of this principle which gives him the capacity to direct the
commission.
Another issue about which I am concerned in this clause is that relating to the Minister
having access to information. Clause 13 provides that the Minister is entitled to have any
information in the possession of the commissioner, to retain copies of any documents; to
request the commission to hand over information; and to use commission staff for the
purpose of getting that information. It also provides that the documents can be on rape,
disc or any other medium on which the information is recorded, and it can be any
information which the Minister requests.
Unfortunately we have had some fairly unhappy experiences with this Minister in
relation to obtaining information. Those on this side of the Chamber will not forget when
the Minister demanded that the Construction Industry Long Service Leave Payments
Board hand over its confidential list of every construction worker in this State. It refused
and said, "No, that is not your business; it is private information." What did the Minister
do then? Hei directed it, saying, "You shall give me the names and addresses of every
single construction worker on your books in this State." For what purpose? It was so
thar the Minister could send those people political propaganda through the mail to their
homes. That was disgraceful behaviour. It was roundly condemned by everyone. It did
not achieve the result that he wanted, judging by the telephone calls we got from
construction workers who were furious that that information had been sent to their
homes. They wanted to know who got the address and what right did the Minister have
to get that private address from the records. That is the kind of behaviour that leads us to
have no confidence in this Minister's capacity to separate the political side from his
duties under his oath of office as a Minister. He does not appear to have the capacity to
do that. We do not trust him to have the capacity under this clause to request from the
Occupational Health, Safety and Welfare Commission any information that he wants.
Let us consider the information he could get. We are talking about people having
accidents at work, developing diseases as a result of their occupation, and making
complaints about the safety standards at the workplace. We are talking about a whole
range of information rhat could be kept about persons who are elected as health and
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safety representatives; about how they perform their duties; about their election; about
complaints that they might make which might result in inspectors visiting the workplace;
about the personal records of some of those persons, particularly as in the Bill there is a
new provision that says that not only are incidents relating to accidents at work to be
reported but also the onset of disease. We welcome that and believe it will add to the
databank held by the department. It will provide some problems in terms of when the
onset of the disease is determined and which employer is responsible to make the
notification. We will debate that issue when we come to it. Nevertheless, that is a very
sensitive matter. Many people who develop diseases as a result of their work may not
want that information released because they may well believe the release of that
information could jeopardise their chance to get another job. If another employer knew
he had a history of working with a particular substance and it had affected his health, that
might result in doors being closed to him for future employment and future promotion.
That is the kind of persona] information the Minister could access under this provision.
Judging by the Minister's past performance, we do notrtmist him with that information.
As I mentioned earlier, we had a classic example of his use of his power to direct an
agency to give him information that the agency did not want to give him, that the agency
at first refused point blank to give him. He continued with his demand, got the
information and abused his position to use it for political purposes. We do not trust him
not to do the same thing in relation to this and we strongly object to the Minister having
this capacity to direct the commission to provide him with whatever information he seeks
and to make its staff and facilities available to him to dig out the information he requires.
How have previous Ministers been able to function effectively without having that
capacity? No previous Minister in the last 10 years of the Labor Administrations ever
sought to have these kinds of powers. It smacks of authoritarianism.
Mr Kierath: The Bunt commission said we should.
Mrs H4ENDERSON: As I indicated, I support the recommendations of the Burt
commission. I indicated to the Minister that it was his responsibility to explain to the
parliamentary draftsperson the nature of the commission and the fact that he can reject or
accept the commission's recommendations. In that respect, this body is different from
other organisations which, as a result of the Burt commission's provisions, now require
the Minister to give directions and to demand information from the body. That is the
kind of thing the Minister should have examined carefully before he brought the Bill
before the House because many people are extremely concerned about these provisions.
I strongly advise him to go back to the parliamentary draftsman and talk to him about the
nature of the- commission, the nature of its recommendations and the nature of the
sensitive information the commission holds and ask it whether these provisions are
appropriate given the nature of the commission.
Mr BROWN: What has given rise to these clauses being incorporated in the Bill? It is
true that those issues relating to the building industry and the building industry fund
raised considerable doubts in the minds of people about Ministers having a carte blanche
power over these matters. It is important in financial accounting for Ministers to be able
to demand and receive documents to ensure the proper accounting and proper
administrative functioning of a commission or a board. However, it is another thing
when a Minister can obtain for any purpose a document of any description which can be
used as the Minister desires. That should raise concerns in the minds of some about what
they are prepared to submit to the commission for its consideration. Documents which
go to the commission for consideration should remain the property of the commission.
With this legislation in place, people will be circumspect about the information they
provide because they will know that it could be called upon by the Minister at any time
for any purpose and could be used in a way that is detrimental to the organisation or the
individual who submitted it. I do not know why such extraordinary powers are required.
These powers are not simply powers about financial administration or the efficient
administration of the commission.
Mr Kierath: I am advised by Parliamentary Counsel that they are a standard provision to
satisfy the recommendations of the Burt commission. They were also inserted into
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workers' compensation legislation. They are standard provisions that go into all
legislation. This was never part of our drafting instrctions; it was a condition of
Treasury before giving approval that the provisions of the Burt commission be inserted.
Mr BROWN: It is unfortunate that die draftsperson has cast them in such wide terms. It
is some time since I read the Burt commission report. However, questions about
agencies being accountable to Ministers and Ministers having an obligation to ensure that
agencies report to them were contained in the Burt commission report. I have no quarrel
with those provisions which relate to financial reporting. However, these provisions are
too broad. The concerns that have been raised heat will be echoed in future when a
different Minister has control of this legislation and realises the extent of his powers. If
the provision were about ensuring proper administration of the commission by his being
able to obtain financial or staff documents or documents relating to the administration of
the commission, I would have no objection to it. That would limit the Minister's powers.
I understand - perhaps the Minister's experts at die table can advise him - that there is a
practice in the commission of draft codes of practice or standards being drawn up and
circulated to employer and union groups and the parties invited to make submissions on
the draft. Those parties, I am told, submit their views in good faith. Those views may or
may not be accepted and ultimately, what may come out of thac process may be
something that is different from that which was originally drafted. The real fear is that
not only can the information be extracted, but also it can be extracted for any purpose. If
the clause provided that the Minister could obtain any document for the purpose of doing
or examining something specific, or could obtain any document at all but use it only for
determining the financial administration or performance of the operation of the
commission, one could understand it. However, this clause is cast in such a way as to
allow the Minister to obtain t document at any time and, having obtained it, to use it in
any way. The anxiety levels are raised about this clause because people's names and
addresses were obtained and a step taken to write to them in a party political way. That
raises the anxiety levels of people about this sort of thing.
I have no problem with Ministers obtaining information if they are accountable.
However, there is a question about the information obtained. Being accountable for
hospitals means looking at the financial administration of the hospital, and testing the
administration to determine whether it is employing competent staff. However, it does
not mean obtaining patients' records and using them for any purpose. One can imagine
the hue and cry if such a power were given to the Minister for Health, or if he used the
power in that way. Given that it is a recommendation of the Bunt commission, is the
Minister prepared to revisit the clause and examine whether it can be narrowed, if not in
the documents that can be obtained, at least in the use of those documents once they are
obtained?
If people were asked to submit a view on the formulation of a policy or code of practice,
and that view was not particularly well researched but it was their view, they might be
less enthusiastic about submitting that view if they knew the information submitted in
good faith might be raised publiciy some time later. The clause could perhaps be
amended to provide that the documents can be'used only when it is a matter of proper
administration, financial management or performance of the commission, Documents
that did not relate to that could not be used in any way. That might alleviate some of the
concerns.
Dr WATSON: We are talkting about a range of prescribed functions for the Occupational
Health, Safety and Welfare Commission. The commission has about 14 functions, and I
share my colleagues' concerns that it could be specifically directed to provide funding for
a particular focus of research in which the Minister might be interested. The functions of
the commission are clearly set out in section 14 of the principal Act. The proposed
amendments, once incorporated into the reprinted Act could be amended to make it
specifically relevant. The Burt commission recommendations were directed to financial
and administrative accountability. We need to state our objections and concerns, not
only for the reasons presented by the members for Thornlie and Morley as their personal
concerns, given the history of the Minister, but also so that the reprinted copy of this Act
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will contain a clear indication that the Minister can give directions to the commission,
either generally or in relation to these functions. Once the Minister is entitled to obtain
that information in the way proposed, he will be able to make inquiries about individual
workers who have been injured, union health and safety representatives, or perhaps about
particular organisations and unions in particular workplaces. That gives us sonic cause
for concern, bearing in mind the Minister's history in these matters. The member for
Thornlie put it very well.
Mr Kierach: This provision places more restrictions on the commission.
Dr WATSON: None of us has been convinced of that. Perhaps we can ask the member
for Thomlie about the offer the Minister has made to remove proposed sections 17A and
17B,
Mrs HENDERSON: I apologise; I was not here when the Minister made an offer.
Would he care to explain it again?
Mr Kierath: No.
Mr Brown: The Minister made an offer to delete proposed sections 17A and 17B. I am
told we do not need to move an amendment for that but we need to vote against the
clause.
Clause put and negatived.
Clause 14: Section 19 amended -
Mrs HENDERSON: As I indicated in the second reading debate earlier this evening we
are supportive of the reporting of diseases in addition to the reporting of accidents.
However, we are concerned about how an employer is to decide whether he or she has
the responsibility to report a disease. The onset of a disease is not as clear-cut an event
as an accident. It requires more information. This clause should include more detail
about at what stage an employer will he required to report a disease. In the case of a
death there is no problem. In the case of the kind prescribed, I assume that regulations
will be promulgated which will show the types of diseases we are talking about and
which will be required to be notified to the commissioner.
Generally, as I indicated earlier, we support the provision. However, I am concerned that
there is a prescribed form and, as a result of the change in the Act, a clear requirement on
an employer to report a disease. What will be the effect of that on the employer
safeguarding his or her position in getting information about a disease? Will it then
follow that employers will be able to request of employees information about their
private medical history? For example, if an employee develops early signs of a disease
he would normally consult his local GP and might be referred from there to a specialist.
It may be that the nature of the disease will not emerge for some time after the first
consultation. It may be months or even years before the employee is able to be advised
that the disease was caused by his employment. In some cases it will be sooner than that.
In many cases it will not be clear whether the disease was solely caused by the
employment or whether employment aggravated the onset of the disease or led to its
developing more quickly. Those are not clearly defined positions.
I certainly support the notion of reporting diseases. However, I ant concerned about
whether the changes in this clause will open the door to employers being able to require
their employees to advise them when they consult their medical practitioners, who in turn
might ask them general questions about their employment. For example, a person might
be advised by his doctor that based on his lifestyle, his condition, whether problems with
his stomach or whatever, was partially related to the stress as a result of work or stress
related events in his private life.
Mr Kierath: Have you checked this clause with the TLC? Are you aware that the group
who opposed it were employers?
Mrs HENDERSON: I amn. I said several times that we support the reporting of diseases.
I amn trying not to be repetitious, but I am exploring with the Minister the technical
arrangements concerning how these diseases and their onset will be reported. They are
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very important matters because they impinge on the privacy of the worker and the point
at which the disease is identified as being related to work. If, for example, a doctor
concludes that possibly the disease is contributed to by employment or other factors -

Mr Kierath: The disease they would be compensated for would be by the prescribed
form which must be approved by the commission.
Mrs HENDERSON: Obviously that would happen. Diseases that will be cornpensible
include stress and other forms of disease which might have multiple causes. I am trying
to find out from the Minister the sort of information this clause will allow employers to
demand from employees. A medical certificate may state that a person is unfit for work
for, say, five days.
Mr Kierath: They give a reason.
Mrs HENDERSON: However, it may not say whether the reason for the illness relates to
employment. T'he Minister should listen and involve himself in the debate.
Mr Kierath: I am trying to answer question by question.
Mrs HENDERSON: A medical certificate may say that Joe Brown is unfit for work
because he or she is suffering from stress and cannot attend work for five days. The
doctor does not normally say on the certificate what is the cause or source of the stress.
Stress is a very broad example. I could have used other examples such as a person who
was suffering from sleeplessness, an upset stomach, irritable bowel syndrome or constant
diarrhoea. All of those conditions have multiple causes. Most medical certificates do not
go into those causes; they say only that the person is unfit for work for a certain period.
The doctor may not even know which of the causes has precipitated the illness. Will the
employer be able to demand from the employees, and include it in the contract of
employment, that should the employees believe that any illness or disease for which they
subsequently seek medical treatment is in any way related to their employment, they
should then advise the employer?
Mr Kierath: The first medical letter required from the doctors must say why, and it must
say that it is work related. If they are not sure it is work related they cannot put it down
as a workers' compensation claim.
Mrs HENDERSON: I am not talking necessarily about workers' compensation claims.
Mr Kierath: We discussed the reportable disease being compensible. For it to be
compensible the first medical letter requires that to happen.
Mrs HENDERSON: A person may be ill and be granted five days' sick leave by the
doctor. The doctor explores the situation with him. The person says that he is under
stress at home and work, and has other problems, and the doctor says that because of the
combination of these factors the person is in need of five days off work and treatment. If
a contributing factor to that illness is the stress at work, does that illness or disease form
part of the records of the employer?
Mr Kierath: If the person went out just on sick leave, that would come under the medical
certificate for sick leave provisions. It may be that in the future stress related diseases are
diseases which we insist are reportable. I anm advised that in that situation the doctor
would have to say that it was attributed in a substantial way to work in order to be
covered by the provision on reportable diseases.
Mrs HENDERSON: Is the Minister saying that it is only at the point the employees star
to take leave from work as a workers' compensation matter -
Mr Kierath: No. Sometimes they might have a disease which does not result in loss of
work. It might need just medical treatment. These provisions are for the reporting of
those diseases which could fall into that category.
Mrs HENDERSON: It would not be in a circumstance where a person sought medical
treatment and took sick leave?
Mr Kierath: Sick leave is a different situation.
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Mrs HENDERSON: I know many people who take sick leave for things which are
wrong with them which ultimately turn out to be related to their work. It may be that the
firt time they go to the doctor with their problem they are not sure why they have the
symptoms. I do not want to refer constantly to stress only, because that is one of the
most difficult to pin down. I cite the example of a young hairdresser who spoke to me
about this problem the other day. The first time she took sick leave for dermatitis it did
not occur to her that it was as a result of a chemical she was using at work. It was only
after she had taken a number of periods of sick leave that it was suggested to her that it
was caused by a chemical she was using all day at work, because she was not wearing
gloves, that it then became an issue related to her employment. She had received
treatment for dermatitis. It would have been approximately 12 months from, when she
first exhibited the symptoms to the point at which the doctor suggested it might be related
to her employment. That kind of example is not rare. I am searching in a cooperative
way to know how records will be established to determine the point at which the disease
is notifiable by the employer.
The second issue relates to people who move from employer to employer and whose
disease may have started many years earlier. What is the onus on subsequent employers
to find out the nature of the employees' health when they commence work to make a
judgment about what impact their previous employment may have had on their state of
health. At what point is that subsequent employer required to notify the possibility of a
person suffering from a disease which is related to his work? In many cases diseases
develop over a lengthy period - 20 to 40 years. There is not usually a clear cut point at
which there is an onset of the disease. I am not opposed to this provision.
Mr Kierath: The disease must be one which is to be reported. Dermatitis, for example,
may not be a disease which is to be reported. However, if it is, it will be the subject of
regulation. The regulations will prescribe all the detail chat is required. They will come
back to this House for scrutiny or potential disallowance. I am not in a position to give
all the detail on them, other than to say they will give the power for DOHSWA to insist
that those specified diseases be reported, with the details required. It is not something
contained specifically in the Bill.
Mrs HENDERSON: I had hoped that the Minister would have considered these matters.
When regulations come before this place we do not get the opportunity to debate them:
We have an opportunity to move an all or nothing motion of disallowance. In many
cases we may support the baskc principle of the regulations and do not seek to have them
disallowed. However, we are talking here about heavy penalties for people who
contravene these requirements. People found guilty of an offence can be fined up to
$100 000. We are talking about a major issue and about diseases which can have a
gradual onset. It is an important issue. I request that the Minister come back to this place
with further information.
Clause put and passed.
Clause 15: Section 20 amended -

Mrs H-ENDERSON: The Opposition supports the increase in penalties in this and the
previous clause. A major increase to $200 000 will occur in the penalties for offences
which result in death or serious harm. However, the fine for a general offence, the most
frequent offence, will be reduced by 50 per cent, from $50 000 to $25 000. That seems
to be out of kilter with the rest of the provisions where penalties for offences have been
increased substantially. That relates to the previous clause, but this clause deals with
penalties. Section 4 of the principal Act deals with an employee who contrvenes
subsection (1) of section 20 which relates to the duties of employees to ensure their own
health and to avoid affecting adversely the health or safety of another employee. An
employee who does not exercise that duty of care may be liable to an offence and fined
up to $ 10 000. Where that failure results in a death the penalty increases to $20 000.
The Opposition, in general, supports the increased penalties, but we are concerned about
the halving of the general penalty on employers from $50 000 to $25 000.
Section 20(3) of the parent Act requires that an employee shall cooperate with his
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employer in the carrying out by the employer of his obligations under the Act. It is a
very substantial fine of $10 000 for a person who may be earning an average wage of
$500 a week. Although I do not object to that level of penalty for failure to take
reasonable care, as provided by section 21 of the parent Act where that affects the health
and safety of another person, section 3 seems to be of broader application. Potentially, it
means a person who fails to cooperate in some way with the employer - and that is the
key. Section 20 of die parent Act requires an employer to carry out his obligations, his
duty of care; and where an employee does not cooperate with the employer in carrying
out the employer's responsibilities, the employee may be liable to a fine of up to $10 000.
That is a substantial fine for an offence relating to cooperation. The interpretation of the
wording is extremely broad. Someone can cooperate with someone else but the person
may not do everything chat the other person would expect, and a person could find he
was not cooperating to the fullest extent. I am concerned that the increased penalty to
$ 10 000 in new subsection (4) now applies to a broad range of offences including an act
that may be determined by the employer not to be cooperating with him to enable him to
carry out his obligations under the Act. That is of a different nature from the duty of the
employee to take reasonable care to ensure his own health and safety at work and to
avoid adversely affecting the health and safety of other persons. A duty on a person to do
certain things to promote health and safety is one thing. A duty to make sure a person's
actions do not impact adversely on someone else's health and safety is another thing.
They are important requirements;, if there is a general duty to cooperate with someone
else to help that person carry out his obligations, and he fails to cooperate to the full
extent, it is harsh to subject the person to the same penalty of up to $10 000. It does not
recognise the qualitative difference between the two, To ask someone to exercise a duty
of care and to ask the person to do positive things for his own health and safety and the
health and safety of his work mates is a positive thing. Anyone can understand that; but
when someone else has a duty and says that X did not fully cooperate in carrying out his
duty, the other person might be in a position of being charged with failing to carry out his
duty to the fullest extent, and may be charged with an offence. It could be said that Joe
Bloggs did not cooperate fully to help him carry out his duties, and Joe Bloggs should be
subject to the maximum $10 000 fine. There is a qualitative difference. When the
penalties were increased so dramatically, perhaps that was an opportunity to separate
them. They were separated in the old Act but they were subject to a lesser penalty.
Mr Kierath: They are exactly the same proportionately. The member is arguing about
the principal Act. The rtlativities are the same. The old Act contained a fine of $5 000.
The fines set in 1987 have been doubled. The relativiries are set in the principal Act. It
was the member's Act: she should not complain to us. That was 1987. The fines have
been updated and doubled.
Mrs HENDERSON: I did not say they were not. I ask the Minister to bend his mind
towards the fact that the $10 000 fine for someone failing to cooperate with someone else
is a harsh penalty compared with a $10 000 -

Mr Kierath: The member put in that section.
Mrs HENDERSON: T'he Minister should talk about the present. To talk about what
happened 10 years ago is a useless argument. He should concentrate on what we are
doing today. It is our duty to get this legislation -

Mr Kierath: I am concentrating on it. The member is not.
Mrs HENDERSON: The Minister is harking back to 10 years ago -
Mr Kierath: The relativities were set. The fines will be doubled. This is 1994. Taking
into account inflation, the penalties should be upgraded. If $10 000 was wrong in 1987, 1
could accept the argument-
Mrs HENDERSON: Is the Minister saying that we can never reconsider what we did 10
years ago?
Mr Kierath: We have accepted the relativities. The fines have been doubled. It is no
different.
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Mrs HENDERSON: I know they are of the same proportion. Fining someone $10 000
for failing to cooperate with someone else is harsh by comparison with fining someone
$10 000 for failing to exercise a duty of cam to preserve someone else's safety. They are
different concepts. The fact that the penalties were put in place 10 years ago does not
mean that we cannot revisit and discuss them responsibly tonight, I want the Minister to
respond to that issue.
Mr BROWN: I encourage the Minister to respond.
Mr Kierath: I have responded. Members are out of order debating the Act. They should
be debating the clause.
Mr BROWN: It has an impact here.
Mr Kierath: Members do not have a chance to debate the Act, other than where it is to be
amended.
Mr BROWN: The essence is to increase the penalty -

Mr Kierath: They have been increased uniformly.
Mr BROWN: That is right; we have no argument with that. Is there no case to pause and
reconsider doubling the penalties to see whether it is necessary for al the circumstances
set out in section 20 of the Act? The fine was $5 000 and it can move to $10 000. The
only question is, should the fine be $10 000 (or the matters set out in subsection (1) and
also for the matters set out in subsection (3)? Everyone appreciates that with the
effluxion of time refinements can be brought in - that is what this place is all about - and
it is perhaps pertinent when we are talking about the prospect of doubling the fines to
pause for a moment to see whether there should be some way to distinguish between
subsections (1) and (3). That probably did not come into the consideration.
Mr Kierath: No; it was not considered. We did not look at the relativities. We just
looked at the penalties overall and updated them to bring them up to the modem age.
Mr BROWN: An employee who commits an offence under subsection (1) is liable to a
penalty of $10 000, and we are debating whether that penalty should apply also to
subsection (3) or whether that penalty should be $5 000. We are not revisiting the Act-
We are debating whether the penalties proposed in subclause (4) are appropriate for both
subsections (1) and (3) of section 20 or whether they are appropriate only to subsection
(0).
Mr Kierath: I am sure the employers would like us to do the same thing in regard to
section 19 of the Act, which deals with the general duty of care. In fact, I was lobbied to
do exactly that, and I refused.
Mr BROWN: To remove the general duty of care?
Mr Kierach: No, to change the penalties throughout the various subsections of section 19.
We decided not to visit those areas. What we have done here is just apply the increases
to all of the penalties.
Mr BROWN: What is the number of fines that have been imposed against employers
and employees in the last 12 to 18 months?
Mr Kierath: I am advised that less than 10 per cent of the actions were against
employees, and the highest fine was $2 000. Ninety per cent of actions were against
employers, and the highest fine was $30 000 for Shane Green, the apprentice who was
killed on the St John of God Hospital site. What is a fine of $30 000 for a death? That is
why we want the more serious penalty of $200 000.
Mr BROWN: The point being made by the member for Thornlie and me is that what is
being striven for is not a watering down in regard to the general duties as they apply to
employees in subsection (1) of section 20 but rather that there should be a lower penalty
in subsection (3) than is proposed by the Bill. When we look at the relative weight of
those two things, it is arguable that, in the same way that the Minister has graduated other
penalties in the Bill, with $200 000, $100 000. $25 000 and so on, there should also be a
graduation in these penalties in order to demonstrate the seriousness of the offence.
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Mr Kierath: The equivalent fine for an employer is $100 000.
Mr BROWN: Yes. It has never been argued that the level of penalty should be the same
for employers and employees.
Mr Kierath: No; they are a lot higher for employers.
Mr BROWN: Yes. We have been discussing penalties with the Attorney General over
the past few days, and the difficulty with fines is always finding a level which will have
some impact. A fine of $100 000 would be a huge amount of money for some employers
which they would absolutely fear and do their utmost to avoid, but for same of the larger
employers a fine of $100 000 would be just a bad day at the office. That is always a
difficulty with fines. I cannot see that the integrity of the Act would be affected
detrimentally by leaving the fine for breaches of subsection (3) at the current level.
Mr Kierath: We believe that if you start dissecting that even further, it causes lots of
problems. As I said, I was lobbied to segregate out the duty of care provisions, and I
refused, so]I have not considered it here. It was a policy decision of ours. We looked at
fines in other pants of the country and thought the relativity was pretty good, so we then
went through it and decided just to increase the fines uniformly.
Mr BROWN: Sometimes with further reflection one can make a better decision, but I
will not labour the point.

Mr Kierath: Nothing has been said at this stage that would make me change my mind.
Clause put and passed.
Clause 16 put and passed.
Clause 17: Section 22 repealed and a section substituted -

Mrs HENDERSON: I move -
Page 18, after line 12 - To insert the following -

(7) This section does not apply to a person whose duties are set out in
Section 20.

We are. most concerned about this clause. This section of the parent Act is headed
"Duties of occupiers", and the reason it is headed in that way is to differentiate it from the
previous sections. Section 19 sets out the general duty of care and the duties of
employers, section 20 sets out the duties of employees and their duty of care, section 21
sets out the duties of employers and self-employed persons, and section 22 is clearly the
section that sets out the duties of occupiers of buildings. An owner or occupier of
buildings need only turn to this section of the Act to determine what are his
responsibilities in regard to ensuring the health and safety of people who use, enter, or
exit that building.
I understand that the issue that led to a change in this clause was a problem where a
person, as a tenant, occupied a building and had responsibility for the safety of persons
who entered and left that building, but did not necessarily have the power to make
necessary changes to ensure that the building was always in a safe condition. In that
situation, overseas or interstate owners of the building were involved. If an owner
refused to make necessary changes in accordance with a notice served on the building for
the occupier to make certain alterations to the physical components of the building to
make it more safe, the occupier could not carry out the duties under this clause.
Although the occupier was given certain duties that carried with them a penalty for
breach of those duties, in many cases the occupiers were not the people who had the
power to make the necessary changes. That is one of the reasons for the change before
US.
There are a number of problems with the change that has been made. The amended
section is now headed "Duties of persons who have control of workplaces". That is very
different from duties of occupiers. In our view the heading should have been "Duties of
owners or occupiers" to make clear what we are talking about. Duties of persons who
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control workplaces could be duties of employers. We are not talking about the duties of
the employers;, we have talked about them already in the previous clause. To make this
clause broad enough to pick up owners as well as occupiers of buildings, proposed
section 22(1) states -

A person who has, to any extent, control of. .. a workplace..
To have control of a workplace to any extent could be the smallest possible ex tent. Let
us take the case of a factory at the back end of Wangara in which two younger chaps, say,
an apprentice and a tradesman who assists him, occupy the factory unit and carry out
work. It may be a panel beating shop or whatever. Those two chaps have control of the
workplace while they are there, particularly if the manager of the company for whom
they work does not occupy the unit Under this section either of the two young workers
would have, to some extent, control of the workplace. It goes on -

where persons who are not employees of that person work or are likely to be in
the course of their work.. .

These two young fellows who work in the factory unit, without management being on the
premises, effectively have some control - not a great deal - over the workplace and would
be caught by this amended section. They would not be employees of each other - they
would be fellow workers - but they would have some control over the workplace. They
would then be required to take such measures as are practicable to ensure the workplace
or the means of access or egress to or from the workplace are such that persons who are
at the workplace, or will use those access points, are not exposed to hazards.
If two employees are working in a factory unit and there is a hazard in the workplace,
such as their being exposed to fumes, although they may have some control - this clause
talks about having control to any extent - they may not have the capacity to control the
fact that the factory unit has no fume cupboard or means of extracting noxious fumes
from the factory unit. In seeking to broaden the current section to pick up owners of
buildings, which previously meant companies being picked up, the section is to be
amended to such an extent that it will now include people who were never intended to be
picked up. That is of grave concern to those on this side of the Chamber. I hope the
Minister will give close consideration to my amendment. Those people are employees.
It was never the intention of this section to capture employees; it was intended to capture
owners and occupiers of' buildings.
Because this amended section is broadly couched, it could readily pick up employees,
particularly those who are accustomed to working without the presence of management.
There are two problems, one being that for owners and occupiers who might flick
through and find the part of the Bill which describes the duties, that will not be as evident
as it was in the old Act where it was headed "Duties of occupiers of buildings".- I urge the
Minister to change the title of this amended section so that where 'Occupiers and owners
of buildings" is specified, the owners' duties are clearly set out. I urge the Minister to
include new subelause (7) to make it clear that we are not seeking to pick up employees.
no matter the extent of the control of the building. As I said, I have difficulty with the
words "to any extent". The provision could well be referring to an employee having
control of a workplace, albeit temporarily or maybe in the absence of management or
whatever. I ask the Minister to give consideration to that. If he needs to seek further
advice, perhaps we can come back to this clause a little later.
Mr KIERATH: The purpose of this proposed section is to make it clear that a person
who owns a business controls it. It is not intended to catch employees. An example is in
the building where the commission is located where the owners are interstate or overseas.
The idea of this clause. is to catch the leasing agent because the person who is interstate
cannot be caught.
The advice of Parliamentary Counsel on the amendment is that it is inconsistent with the
intention of the proposed section. Further this section is not designated for employees as
the occupier duty is on the owner or a person who is carrying on a trade or business
undertaking whether for a profit or not. Our advice is that that is the meaning of this
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clause and if we accepted the amendment, it would be inconsistent. On that basis I
simply cannot accept it. [ am not trying to agitate the situation but if it comes dawn to
the member for Thornlie saying one thing and the Parliamentary Counsel saying another,
ir is only natural that I will go with the advice of the Parliamentary Counsel.
Mrs HENDERSON: The Minister said exactly what I said - that the clause was intended
to pick up owners and occupiers of buildings. Unfortunately, the clause does not mention
owners and occupiers of buildings. It is a backward step from the parent Act which
talked about occupiers. This amended section does not;, it talks about the duties of
persons who have control over workplaces. I indicated to the Minister that our only
intention was to exclude employees.
Mr Kiernth: If it said "occupiers", you could easily include employees.
Mrs HENDERSON: The Minister did not listen. I said that the heading should refer to
owners or occupiers. In addition, I put forward an amendment that makes it crystal clear
that it does not cover employees. The Minister says that this clause does not cover
employees. We have moved an amendment that says clearly that it does not cover
employees and the Minister has rejected the amendment, It does not make sense.
Mr Kierath: Parliamentary Counsel has said that your amendment is inconsistent with
the intentdons of this clause and if we accept it it will cause problems. On that basis, we
are nor prepared to accept it.
Mrs HENDERSON: My amendment excludes employees.
Mr Kierath: We don't believe you.
Mrs H-ENDERSON: The Minister said the clause is nor intended to catch employees.
For the Minister to say that my amendment is inconsistent with his intention contradicts
what he said because by amendment says that this clause does not apply to a person
whose duties are set our in section 20 and section 20 is all about employees.
Mr Kierath: Okay, you can talk on all night. I cannot be plainer than I have been. My
advice, which I will take in preference to yours, is quite different. On that basis, I am
telling you that I cannot accept it.
Mrs H-ENDERSON: The Minister can stand and say that black is white and sit down. It
is a shame he does not bend his mind to what I am talking about. It is quite clear that the
amendriient is intended only to exclude employees. If that is the intention, there is no
contradiction. If the Minister says that he has Crown Law advice that the amendment
does not fit the intention of the clause, he should have asked Crown Law how that is the
case. He can read the amendment and he can see that it does not include employees. He
should have asked Crown Law to explain its advice because he has to explain it to the
House. It is not good enough for him to say that this clause is intended to pick only
occupiers and owners. We have explained how it can pick up employees.
Mr Kierath: Even my reading of it - no, I will not go into that.
Mrs HENDERSON: Let us go through the Minister's reading of it.
Mr Kierath: No, don't, please.
Mrs HENDERSON: I take this Bill seriously. It is a pity that the Minister does not do
the same.
Mr Kierath: I pointed our that I got Crown Law advice on your amendment. When it
comes down to you and Crown Law, I will choose Crown Law every time.
Mrs HENDERSON: I am asking the Minister to bend his mind to the words used.
Section 20 of the parent Act is headed "Duties of employees". The whole of that section
is about employees; not one single line of it relates to employers and nor does it relate to
occupiers of buildings or tenants. However, the new section 22 which the Minister is
seeking to include is intended to pick up owners, occupiers and buildings and is headed
"Duties of persons who have control of workplaces". Neither the Minister nor anyone
else can claim that employees never have control of workplaces, because they do. He
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must have been to a workplace, as I have, where only employees are in charge. It is not
unusual to walk into a factory to find two young employees in charge of the unit, with the
head office of ihe company being located elsewhere. It refers quite clearly to control of
the workplace. They art picked up by this clause.
Mr Kierath: Are you going to mead the rest of the clause?
Mrs HENDERSON: Subclause (1) states -

A person who has, to any extent, control of -
(a) a workplace where persons who are not employees of that person

work or are likely to be in the course of their work; or
(b) the means of access to and egress from a workplace,

shall take such measures as are practicable to ensure that the workplace ...
That very clearly picks up any employee who has, to any extent, control of the workplace
and puts on him an onus to ensure that, as far as practicable, he will make sure tt
persons who are at the workplace - it could be his workmaxes or people who use the
access and egress - are not exposed to hazards. Therefore, that employee occupying that
workplace has a duty not only to the fellow employees working with him, but also to any
member of the public who happens to walk in or out of that building. I have said that we
support the picking up of owners, occupiers and buildings; we suppont tightening the
existing Act. However, we do not support doing that by painting it with such a broad
brush that it picks up anyone who happens to have any control whatsoever of a
workplace. It is no good, as I said, the Mnister saying that he has Crown Law advice. It
is his duty to look at every possibility in the legislation. It is a serious Bill but the sloppy
drafting of this clause could result in the prosecution of a young employee in a factory.
The Minister should look again at the amendment that we have moved in good faith.
Amendment put and negatived.
Clause put and passed.
Clause 18: Section 23 amended -

Mrs HENDERSON: I have an amendment to clause 18.
Mr Kierath: I have some problems with the amendments. In general. I want to accept
them because I think they might improve the situation. However, I need to check with
drafting counsel to see how they can be included. If you force it to a vote, I will have to
oppose them.
Mrs HENDERSON: Why do I not outline what we are trying to do with this amendment
and then the Minister can adjourn it and we can discuss it on Tuesday-
Mr Kierath: No way. It is a shame you are doing this.
Mrs HENDERSON: This is the time for moving amendments and debating them.
Mr Kierath: I made you an offer that we could support the amendment.
Mrs HENDERSON: What kind of an offer is it when the Minister asks me to sit down
and do nothing and he will go away and find out whether he can support it?
Mr Kierath: I have said we are prepared to support iL However, if you take it to the
vowe, we will not support it.
Mrs IHENDERSON: If I do not debate the Bill the Minister will think about it tomorrow,
and come back after the Bill has been voted on!
Mr Kierath: You know of the procedures used in the past.
Mrs HENDERSON: The Minister can come back and recommit the Bill. I am happy for
him to do that. I move -

Page 18, line 15 - To insert after "amended" the following -

(a) by repealing subsection I1(a) and substituting the following subsection -
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(a) ensure that the design and construction of the plant is such that
persons who properly install, maintain, repair, dismantle or use the
plant are not, in doing so, exposed to hazards.

(b) by repealing subsection l (c)(iii) and substituting the following -
(iii) the conditions necessary to ensur that persons properly installing,

repairing, maintaining, using, or dismantling the plant are not, in
so doing, exposed to hazards.

Page 18, lines 2.5 to 27 - To delete the lines and substitute the following -

(i) persons who are engaged in the proper construction, maintenance,
repairs and servicing of such buildings or structures; and

(ii) persons who properly use such buildings or structures are not, in
doing so, exposed to hazards.

As I indicated in the second reading debate, the Opposition supports the notion of
extending the duty of care that applies to those who manufacture plant and equipment, to
those who design and construct buildings, temporary structures etc for use at a
workplace. In the past those who design, such as architects, and those who construct,
such as builders, were not adequately taken up by these provisions of the Act. The
Opposition supports proposed subsection (3a), together with its proposed anmendmient.
However, the Opposition believes that existing section 23 of the parent Act is deficient
because it covers only those people who are the end users of the plant or building. I seek
to amend section 23(1 )(a), which states that a person who designs, manufactures, imports
or supplies any plant for use at a workplace shall, so far as is practicable, ensure that the
design and construction of the plant is such that persons who properly use the plant are
not, in doing so, exposed to hazards. In other words, those persons who designed,
manufactured, imported or supplied the plant are responsible for ensuring that the people
who use the plant in the way it is intended to be used are not exposed to a hazard. The
Opposition supports that provision which was pant of the original Act. However, it has
emerged that it does not cover persons who are erecting, putting together, repairing, or
maintaining the plant. The manufacturer of the plant has a responsibility to the end user
of the plant, but the designer and manufacturer of the plant should also have a duty of
care to those who install the plant according to the directions, and maintain, repair or
dismantle it. They should not be exposed to hazards when carrying out in the proper
manner any repair, maintenance or installation of that plant. It was an oversight in the
original drafting which meant that only the end user of the plant was protected. We
propose that duty of care should extend to all those persons referred to. Once the plant is
designed and constructed, it will eventually need repair and maintenance and the people
carrying out their duties in the course of employment should not be subjected to hazards.
We applied the same principle to the proposed subsection (3a) which deals with persons
who design or construct any building or structure, including a temporary structure, for
use at a workplace. It places a duty of care on the architect or builder but, again, the
clause is couched in terms that protect only the end user of the building. It refers to the
design and construction of the building being such that the persons who properly use the
building should not be exposed to hazards. The Opposition fully endorses that.
However, the Opposition also believes there should be a duty of care on the architect and
the builder to ensure those persons who erect, maintain, repair, service or dismantle the
building should be protected against hazards. All those matters should be taken into
account by the architect or builder. These proposed amendments strengthen these
sections of the Act and extend that duty of care to all those persons, as well as the end
users. They are sensible amendments that should be considered by the Government.
Amendments put and negatived.
Mrs HENDERSON: It is a sad night when the Minister, although seemingly of the view
that these matters have merit, does not have sufficient self-confidence to adopt any of the
proposals. Despite the fact that the Minister is not prepared to make a decision, the
Opposition will support this clause because it is an improvement on the current
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provisions. It is disappointing that the Minister does not appear to have the capacity to
exercise any flexibility. He is different from his colleagues who have previously
accepted amendments proposed by the Opposition in this place. They have not had
Crown Law officers sitting at their elbows, but they have accepted amendmenrs. When
that has happened members in this Chamber have been very generous in their response.
A number of the Minister's colleagues have demonstrated that during the current session.
The Opposition will not be inflexible, despite the fact that the Minister will not consider
its amendments.
The second part of clause IS relates to penalties. The Opposition does not seek to oppose
any of those. They have been increased in line with increases in the other proposed
sections so that there are finies of up to $200 000 for contravention that results in a death
or serious bodily harmn and a penalty of up to $100 000 for a contravention under
proposed subsections (1), (2), (3) or (3a). The Opposition supports those increases and
this clause.
Clause put and passed.
Clause 19: Sections 23A and 23B inserted -

Mrs HENDERSON: The Opposition welcomes this clause because it allows for the
prescription of activity in prescribed areas. The Opposition hopes that, although the
Minister has not outlined this, it will include certain hazardous chemicals, arid activities
in certain areas near chemicals. I refer to the example which occurred, I think, about a
year ago when a lad was killed on the Kwinana strip. He was cleaning out the inside of
some kind of vat using a very powerful chemical. He was overcome by fumes from the
chemical at the bottom of the vat and could not get out. He died in what must have been
terrible circumstances. That is exactly the kind of thing that could be prescribed under
this clause.
In his second reading speech the Minister referred to asbestos. I understand that this
section is intended to prescribe activities in the town of Wittenoom. I welcome that.
When I was the Minister [ heard complaints about workers who were continuing to be
employed by some companies to work in the vicinity of the old tailings dumps. How
anyone could send an employee to work in that area knowing what we now know about
asbestos is beyond comprehension. However, this will allow the Government to
prescribe the whole town of Wittenoomi should it choose, so that no mining company will
be allowed to send any person into that town or to the surrounding countryside to carry
out duties.
Presumably the areas that can be prescribed are geographical. The proposed section
covers a prescribed activity in a prescribed manner. It then refers to a workplace.
Usually when we talk about a workplace we mean a confined area within a building,
although a workplace could be a vehicle, a ship, a plane or any similar area. The only
way in which I imagine the whole of the Wizzenoom town could be a workplace might be
if the local police were called on to offer services in the township. For a locally stationed
policeman, the town would be his workplace. Although the heading refers to a
prescribed area, which suggests a geographical area, the wording of the clause does not
provide for that. As we all know, section headings are of no great help when it comes to
the interpretation of Statutes. I hope the proposed section provides that no government
employee may be sent into that workplace knowing what are the hazards. There may be
other cases where that prescription will need to be used. It is a pity in a way that the
word "workplace" is a constraint. The Opposition strongly supports this proposed
section.
Mr KIERATH: It was our intention to be able to prescribe all or part of a place such as
Wittenoom. This clause gives us the power to prescribe activities such as clean-up, and
to ban other activities. We can even prescribe the manner in which it occurs. It is a
fairly powerful and wide-ranging provision. It will be set by regulation when the time
comes.
Clause put and passed.
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Clause 20: Section 25 amended -

Mrs HENDERSON: Section 25 of the parent Act provides for the notification of an
inspector where attempts have been made to resolve an issue at the workplace without
success and there is a risk of imminent and serious injury or hanin to any person, in which
case an employer or health and safety representative may notify an inspector, and the
inspector, on being notified, shall attend forthwith at the workplace and the inspector
shall take such action as he considers appropriate or determine no action is appropriate to
be taken.
This clause amends section 25 by deleting "health and safety representative" and
substituting either "health and safety representative" or, where there is no health and
safety representative, "an employee". The reason it was a health and safety
representative who had the power to call in an inspector was to show the responsibilities
and duties that a health and safety representative would have. For one to call in an
inspector was considered to be a fairly important task and a decision that would not be
taken lightly. It was one of the tasks a health and safety representative was meant to take
up. Being one of those officers meant one would take on those various duties and
responsibilities. Although I recognise there may be occasions where there is no health
and safety representative -

Mr Kierath: It will be an employee.
Mrs HENDERSON., I have no objection to that. I would not like to see it used in a
manner that would mean there was less need to have health and safety representatives in
a workplace because there was the capacity for any employee to require an inspector to
attend and inspect the workplace. I therefore ask the Minister to advise us tonight
whether complaints have been made. Some circumstances have existed where there was
no health and safety representative who could call for an inspector. I believe this
deficiency led to this provision allowing an employee to carry out these duties. If that is
the reason, I welcome it. However, I would not be so much in support of the proposed
section if it were included in order to dilute the duties of the health and safety
representative and to extend them, so that any employee could do the task. That would
mean there was less incentive to elect health and safety representatives at a workplace.
What gave rise to this clause being included? Was there a problem in workplaces where
there were no health and safety representatives? Is that considered to be a temporary
problem because the Act is relatively new?
Mr KIERATH: The Laing report identified this as an anomaly. It is designed primarily
for workplaces where there are no safety and health representatives, and allows an
employee to do the task. I am surprised the member raises the issue because the same
provisions exist in the mines safety and inspection legislation. The Government believes
it is worthy of support.
Clause put and passed.
Clause 21: Section 26 amended -
Mr KIERATH: I move -

Page 20, line 28 to page 21, line 3 - To delete the lines and substitute the
following -

(la) In determining whether an employee has reasonable grounds for the
belief referred to in subsection (1) it is relevant to consider whether an
inspector has attended the workplace upon being notified under section
25(1) of the risk and whether -

Mrs HENDERSON: This clause relates to section 26 of the parent Act which is headed
"Refusal by employees to work in certain cases". It relates to a siwuation where an
employee has refused to work because he considers that to continue to do so would
expose him to a risk of imminent and serious injury or harmn to health, and to the
employee having reasonable prounds to believe that to continue work would expose him
to those hazards. Part of section 26 requires the employee who refuses to carry out his
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duties to forthwith notify the employer and t health and safety representative, if there is
one in the workplace. Where the employees contravene those requirements to notify the
employer, they commit an offence and are liable to a penalty of some $5 000 under the
old Act.
Section 26 contains an expansion of the provision for reasonable grounds. The original
Act required that the employee have reasonable grounds; therefore, someone could not
refuse to work without any grounds or on a flimsy reason. However, the amending Bill
states that originally reasonable prounds would be determined by an inspector attending
the workplace and deciding that the risk did or did not exist. The amendment moved by
the Minister appears to modify that so that the inspector's decision on whether the
matters required are remedied would go part of the way towards determining whether the
employee had reasonable grounds for his belief. That is an improvement on the
amending Bill before us tonight which clearly indicates that the decision of the inspector
would be final in that determination.
That meant that if the inspector attended, there was a heavy onus on the inspector in the
outcome of the inspection. If the inspector decided that the complaint which had been
lodged did not present a risk to the health and safety of the employee, that would
immediately determine that the opinion held by the employee as to whether he ceased
working was not reasonable, no matter how much the employee viewed those grounds as
reasonable. The key issue was whether it was retrospective. Once the inspector had
decided whether there was a risk, did the grounds become unreasonable from the point
the employee formed his opinion that it was dangerous to continue working, or at the
point at which the inspector made his or her determination? If it became unreasonable at
the point of determination by the inspector, obviously this clause would have meant that
if the employee continued to hold that opinion after the inspector made that
determination, that opinion would no longer be reasonable. That is the intention of this
clause.
However, the Minister has introduced an amendment which seeks to make it broader than
that. He says that the report of the inspector is effectively one of the elements which will
determine whether the employee's view was reasonable. That is a step in the right
direction. However, it is not clear what the other bases will be for determining whether
the belief was reasonable. It is a good amendment in that it will remove the confusion of
how to determine whether the belief was reasonable if no inspector attended. What other
factors will be taken into consideration in determining whether the employee's opinion
was reasonable?
The second issue to which I ask the Minister to respond is the question of the onus this
places on the inspector. When the inspector turns up to the workplace to examine the
imminent risk to the health and safety of the employees, the inspector will be conscious
that his or her decision will affect how someone later determines whether the employee
held reasonable grounds that he or she should stop work. That means the inspector is
under a much heavier onus in the determination he makes at that point. What happens if
the inspector turns out to have made a mistake after he examines the hazards which the
employee points out and says that in his opinion it is probably not an imminent and
serious risk; that the employee can continue to work, and perhaps they should get
someone in to look at the situation? What will happen if an employee says that he knows
more about the machine and believes it is extremely hazardous to continue to work and
he will not continue to work; the inspector goes away, makes a few inquiries, and
discovers that the employee is right? That could happen. Inspectors are not infallible.
Many of them are level 4 or 5 officers; they are not senior officers. They carry out a
wide range of duties but they are not highly specialised in one area, so it is possible that
an inspector may make an error. The inspector will be weighed down by the onus of
malking a judgment and reflecting on the employee, because according to the inspector's
report the employee refused to work based on a belief, and the belief is considered not to
be based on reasonable grounds.
Proposed subsection (2a) reads -
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A employee who refuses to work as mentioned in subsection (1) shall not leave
the workplace concerned until the employee has notified the employer. .

That is the same as the current provision and does not cause great concern. The Minister
is providing a tighter regime for prounds for ceasing work. Can he cite examples where
employees believed they were in danger but were not able to locate the employer to
advise him that they believed they were at risk of imminent hazard or danger, and it was
necessary to leave the area? Proposed subsection (2b) states that proposed subsection
(2a) will not apply if die employee has reasonable prounds to believe that to remain at the
workplace would expose the employee to risk of imminent and serious injury, and so on.
Proposed subsection (2a) requiring the notification of an employer does not apply if the
employees believe they are at risk of serious injury or imminent harm, but again it
requires the employees to have reasonable grounds for that belief. Who determines
reasonable grounds? When will the determination be made? If the employees leave the
workplace because they believe they are in danger of imminent harm, and later it is
determined they were not, although at the time they believed they were, who will make
the final determination whether the grounds on which they formed that opinion were
reasonable?
Mr BROWN: The amendment seeks to change one of the most important provisions in
the Act It is fundamental to the Robens' philosophy that if occupational health and
safety is to be determined at the workplace, the employees must have the right to stop
work if they have a reasonable belief that to continue to work would expose them to risk
of imminent and serious injury or harm to their health. That fundamental right must be
enshrined in any legislation which is serious about ensuring a safe working environment.
The Bill seeks to limit or constrain that right. To that extent, it seeks to determine by
way of an inspection whether an employee has exercised his discretion wisely. A
number of tests must be applied in the application of this provision. First, an employee
must have a reasonable belief that the work is potentially hazardous to his health or
would involved him in some accident or injury. The test is a reasonable belief; the test is
not in fact the position. The two need to be separated clearly, because it may be that on
proper examination of the circumstances at a workplace there is not an imminent risk to
the employee. However, if the employee genuinely believes that on reasonable grounds
he is at risk, under the existing Act he can cease work.
Mr KIERATH: An employee who refuses to work shall not leave the workplace unless
he notifies the employer, and is authorised to leave. That does not apply if the employee
has reasonable grounds to believe that to remain would expose him to risk, injury or
serious harm to his health.
Mr BROWN: It is fundamental to the provisions that that right be enshrined. I am
concerned about the provisions which seek to impose, by inspection, a limitation on that
right. The Minister may argue this is necessary in the light of alleged abuses.
Mr Kierath: The member is right.
Mr BROWN: Is legislative change justified, and on what grounds? These provisions
will be applied across the State in every industry. My concern is that the changes will
impact detrimentally in areas that have not been considered. There have been heated
debates and disputes about this clause. A few years ago I jointly chaired a committee
with the then President of the Confederation of Western Australian Industry. He is a
person well known to many members of this House, by the name of Harold Clough. The
purpose of that joint committee on occupational health and safety was to examine the
causes of disputes that had arisen in regard to occupational health and safety and the
ways in which future disputes might be minim isecL At one meeting I attended, the
employer organisations made strong submissions that the building unions had taken
matters into their own hands and instituted action which was unjustified and uncalled for.
The action taken by the building unions on that occasion was a walk off on city sites after
a load being carried by a crane had fallen to the pround, narrowly missing a couple of
workers nearby. It appeared to me, as a person who is not involved in the industry, that
the action taken at that time was not in proportion to the incident that had occurred and
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that there had been an overreaction. We asked for an explanation of that incident - why
was it so necessary to take that action across the central business district?
At the following meeting, a representative of one of the unions said that some three
months earlier a similar incident had occurred where the mechanism on a crane which
was carrying a load had malfunctioned and the load had fallen to the ground, fortunately
missing some building workers. I understand there is a safety device on the hook of a
crane which will click into operation to hold a load if it starts to free fall. At that time, no
industrial action was taken, but the union insisted that all die cranes in the central
business district be checked to ensure that the safety mechanisms were working so that
there would not be a serious accident where people were killed; assurances were given,
and there was agreement across the industry, that cranes would be checked. However,
four to six weeks later, the same thing happened again. Again, no industrial action was
taken by the union, and again assurances were given that the safety mechanisms on all
cranes would be checked with a fine toothcomb to ensure that type of incident would not
recur. However, when the same thing happened for the third time and the load dropped
to die ground, fortunately missing a couple of workers, all the assurances that had been
given were seen by those workers, rightly or wrongly, to be worth nothing.
One often hears about serious and imminent risk and by looking at single incidents one
can say, "Well, it appears that an individual worker or a union has taken action which is
beyond t pale." However, when we examine what actually occurs, on many occasions
action is taken because the point has been reached by the workers and their union where
they are unable to achieve the remedy required to ensure that when a person goes to work
in the morning he will come home that day, particularly if he is employed in a hazardous
industry.
All of that creates some suspicion, and it does not make for the best workplace relations,
but I raise it because the Act creates a right to stop work where there is that reasonable
belief. It seems to me that this Bill seeks to constrain that right and, in my view, tip it too
far the other way so that potentially people may not seek to exercise that right. If the
result is that people cannot exercise that right, this Bill will be a poorer piece of
legislation in guaranteeing the safe environment envisaged by the Robens committee. I
do not know whether those matters have been considered.
Mr Kierath: You know very well.
Mr BROWN: There are many shades of grey. Essentially, it seems to me, from my
reading of the Bill, that many of these limitation provisions are geared around the
building industry rather than any other industry. I have not spent hours going through the
Bill -

Mr Kierath: You have spent hours talking about it but not reading it.
Mr BROWN: I have read it enough.
Mr Kierath: You give yourself away.
Mr BROWN: I am concerned that they will have a negative impact on the fundamentals
which are necessary for the Robens-type principles to be effective in guaranteeing safe
and healthy workplaces.

Progress
Progress reported and leave given to sit again, on motion by Mr Kierath (Minister for
Labour Relations).

House adjourned a: 2.09 ama (Friday)
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QUESTIONS ON NOTICE

CRIMINAL INJURIES COMPENSATION ACT - ASSESSOR CRIMINAL
INJURIES COMPENSAT'ION, CLAIMS AND PAYMENTS

1437. Mr McGINTY to the Attorney General:
(1) With reference to dhe Criminal Injuries Compensation Act, how many

claims have been made over each year since the establishment of the
Office of Assessor?

(2) How many of those claims were successful?
(3) How many certificates have been issued by the Attorney General under

5.15 to allow claims to proceed?
(4) What is the range of payments allowed and actually made under the Act?
(5) What is the backlog time for claims to be processed?
(6) Is theme any capacity to expedite payments in compassionate

circumstances?
Mrs EDWARDES replied:
(1)-(2) The Criminal Injuries Compensation Act 1985 applies to claims made for

offences committed on or after 1 January 1986. The number of files
opened includes the number of claims made but also includes cases where
a person indicates his intention to claim but does not necessarily lodge a
claim. Separate figures on the number of claims made are not collected.
[See paper No 604.]

(3) The following information relates to section 15 as the Act has no section
5.15. No records amc kept concerning the number of applications issued.
The assessor, however, believes that there have been approximately three
successful applications in the past two years.

(4) This depends on the date of the offence. For offence dates between I
January 1986 and 30 June 1991 the maximum allowed is $20 000 and
after 30 June 1991 the maximum allowed is $50000. Payments made
range between approximately $100 and the maximum allowed.

(5) The backlog of time for claims to be processed is highly variable and is
largely dependent on the availability of all necessary information. The
general period from lodgment to finalisation is nine to 12 months.

(6) The legislation prescribes a number of actions which need to be
undertaken in processing claims and there is no capacity for the assessor
to circumvent these provisions. No specific provisions exist to expedite
an application under compassionate circumstances.

EQUAL OPPORTUNITY TRIBUNAL - MEMBERS, QUALIFICATIONS
158 1. Dr WATSON to the Attorney General:

Further to your answer to question 1008 of 1994 what am the experience
and the interests in principles of equal opportunity which qualify -

(a) R.IKean
(b) D. Forster
(c) K. Fong
(d) C Jacobs
as suitable members of the Equal Opportunity Tribunal?

Mrs EDWARDES replied:
A brief resume for each of the members named follows. I am confident
that, given their various backgrounds and experiences, the individuals
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concerned are aware of, and have an interest in, the principles of equal
opportunity.
(a) Mrs R. Kean is a retiree, having been the first woman manager of

the Retail Traders Association. She was also instnrumental in
establishing the Women's Breakfast Forum in the mid-1980s, as a
vehicle for the dissemination of information and the provision of
networking opportunities for women. Mrs Kean has also had
extensive involvement in activities and programs concerning
young people.

(b) Mir D. Forster is an education officer with extensive interests in
promoting the self-esteem and physical fitness of young people
through their participation in sport. He has also worked for
juvenile offenders, and in a number of youth and educational
organisations.

(c)-(d) Mir K. Fang and Reverend C. Jacobs am both of Aboriginal
descent. Mr Fong has been extensively involved in dhe Aboriginal
and Torres Strait Islander Commission, and before that, the
Aboriginal Development Commission. Reverend Jacobs is a
minister in the Uniting Church, and was instrumental in
establishing the Aboriginal Housing Board in HomesweSt.
Reverend Jacobs has worked throughout his life to identify and
overcome discrimination against Aborigines, and to educate others
about Aboriginal culture.

PRISONS - PRISONERS
Assaults by Prisoners; Deaths

1607. Mr BROWN to the Attorney General:
(1) How many prisoners were assaulted by other prisoners in the -

(a) 1992-93 financial year
(b) 1993-94 financial year?

(2) How many prisoners have been assaulted by other prisoners since 1 July
1994?

(3) How many prisoners have died in prison since 1 July 1992?
(4) What was the date of each death?
(5) Have any criminal charges been laid against any person following each

death?
(6) Have any criminal charges been laid against any -

(a) officer or employee of the Ministry of Justice;
(b) prisoner?

(7) How many inquiries have taken place following the death or assault of a
prisoner since I July 1992?

(8) Have any inquiries found an assault or death of a prisoner was caused or
partially by -
(a) the injudicious placement of a prisoner in the prison system;
(b) inadequate security;
(c) inadequate duty of cart being exercised by those in authority?

Mrs EDWARDES replied:
(1) (a) 113.

(b) 90.
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Note: Assaults by prisoners are recorded by way of conviction under
section 70 of the Prisons Act 298 1. A small number of recorded assaults
will have been against prison officers.

(2) 23.
(3) 12.

(4) 15.7.92 20.4.93 21.7.94 26.10.92 15.6.93 5.9.94
5.11.92 23.1.94 14.9.94 20.1.93 25.1.94 15.9.94

(5) Yes. One followed the death on 23 January 1994 and another after the
death on 21 July 1994.

(6) (a) No.
(b) Yes, see (5).

(7) All deaths in custody are investigated by the investigations unit of the
Ministry of Justice and by the Coroner's Office. Two assaults were
investigated by the investigations unit and one by police.

(8) (a) Yes. One incident did occur that resulted in a minor assault. The
prison officer concerned was found guilty of a disciplinary
offence.

(b) No.
(c) In respect of the inquiry into the death of Mr S. Hitchcock the

coroner noted that the delay in notification of the parole decision
to the prisoner was relevant but not the final factor in events
leading to the death of the deceased.

WEST PERTH HANDOVER CENTRE - GOVERNMENT FUNDING
1630. Mr BROWN to the Attorney General:

(1) Has the Government made a decision on providing funds to the West
Perth Handover Centre?

(2) Has the Government decided to provide funds to the centre?
Mrs EDWARDES replied:
(1)-(2) The centre provides a valuable community service; however, the Ministry

of Justice is unable to fund the service at this time. The centre was
advised to make a submission for funding to the Department of Health and
the Department for Community Development.

LAND SUBDIVISION - IN LOCAL AUTHORITIES COVERED BY SOUTH
WEST DEVELOPMENT COMMISSION AN]) PEEL DEVELOPMENT

COMMISSION
1650. Mr D.L. SMITH to the Minister representing the Minister for Lands:

(1) What subdivisions, if any, is the Department of Land Administration or
the Western Australian Land Authority expecting to undertake in the local
authorities covered by the South West Development Commission and Peel
Development Commission broken down into each local authority?

(2) With respect to each subdivision, would you advise -

(a) the nature and zoning of the lots;
(b) where the subdivision is;
(c) how many lots will be erected;
(d) what are the estimated costs of all subdivisional and infrastructure

costs?
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Mr LEWIS replied:
The Minister for Lands provides the following reply -

Department of Land Administration -

(l)-(2) The Department of Land Administration development program for
the current financial year is indicated in the following schedule -

Shire Town Land use Lots Est.Cost
Augusta/ Cowamamup Residential 11 $182 000
Margaret River
Augusta/ Marg.River Industrial 13 5210000
Margaret River
Busselton Dunsborough Residential 39 $950 000
Manjimup Manjimup Industrial 5 $70 000
Murray Dwellingup Residential 21 $120 000
Western Australian Land Authority -

(1) The Western Australian Land Authority is currently proceeding
with a port village residential subdivision at Mariston Hill,
Bunbury (LC3A of Bunbwry) and is proposing to undertake stage
IA of the Kemerton support industry area in the Kemerton
industrial park (LGA of Harvey) this financial year.

(2) (a) The Mariston Hill residential development will comprise
small inner city residential lots, with allowance for medium
density and mixed use (commercial/residential)
construction. The Kemerton support industry area
subdivision will provide for general industry needed to
support the industrial core.

(b) The Marlston Hill subdivision is located on former
industrial land surrounding the Marlston Hill lookout, in
inner city Bunbury. The Kemerton support industry area is
located east of the core industrial area of the Kemerton
industrial park, to the north of Marriott Road.

(c) Approximately 170 lots will be created through the
Marlston Hill developmient. Approximately 10 lots in stage
IA of the Kemerton support industry area.

(d) $450 000 has been included in the Western Australian Land
Authority's 1994-95 budget for dhe development of the
Marlston Hill residential project. $550 000 for the
Kemerton subdivision.

CROWN LAW DEPARTMENT - REVIEW CONTRACT, BDO CONSULTANTS
1745. Mr BROWN to the Attorney General:

(1) Did the Ministry of Justice contract BDO Consultants to carry out a
review of the Crown Law Department?

(2) Was the contract put out to tender?
(3) If so, what criteria were used to select EDO?
(4) If not, why not?
(5) What was the contract price?
(6) How much -

(a) has been paid;
(b) is due;
to EDO for the contract?
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(7) Who authorised the contract from within the Ministry of Justice?
Mrs EDWARDES replied:
(1)-(2) Yes.
(3) The tender submissions were reviewed on the basis of their detailed

response to the terms of reference including the submission of an
appropriate methodology and strategy for completion of the review
proposed, and in terms of their ability to meet the time frame specified.

(4) Not applicable.
(5) $188700.
(6) (a) $188700

(b) Nil.
(7) Director General, Ministry of Justice.

RESTRAINING ORDERS - APPLICATIONS; PROSECUTIONS
1822. Dr WATSON to the Attorney General:

(1) How many applications for restraining orders were made by women
against men for domestic violence in each month of 1994?

(2) How many orders were granted in each of those months?
(3) How many of those applications were initiated by police?
(4) How many breaches of restraining orders have been prosecuted each

month of 1994?
Mrs EDWARDES replied:
(1)-(4) To provide the detailed information sought would require each court in the

State to individually inspect each complaint for their court. Perth Court
alone has approximately 60 000 per year. Currently the courts in Western
Australia are only partially computerised. However, as the information
technology in the State's courts is upgraded, specific information such as
this will become available. As an indication of the numbers of such
orders, between 1 January 1993 and 31 December 1993 there were some
6 081 restraining order applications throughout the State. A survey of 100
such orders from Perth Court for a period about the middle of the year
(charge Nos 9801 to 9900) indicates that approximately 36 per cent of
these were related to domestic violence. I regret that beyond this, for the
reasons indicated, no further information is available.
PRISONS - PRISONERS. INTELLECTUALLY DISABLED

1823. Dr WATSON to the Attorney General:
How many and what proportion of the present muster at the following
prisons have an intellectual disability -
(a) Casuarina
(b) Canning Vale
(c) Bandyup
(d) Woorolo
(e) Karnet
(f) Bunbury
(g) Albany
(hi) Greenough
(i) Kalgoorlie?

Mrs EDWARDES replied:
The information requested is not available. However, for the information
of the member, I can advise that a survey in 1990 estimated that around
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1.2 per cent of the prisoner population was intellectually handicapped, and
another 2.4 per cent were in the "borderline" category.
PRISONS - PRISONERS, INTELLECTUALLY DISABLED

1824. Dr WATSON to the Attorney General:
(1) What raining is provided for prison officers to deal with people with

intellectual disabilities?
(2) What special provisions, if any, are used in courts for people with

intellectual disabilities?
Mrs EDWARDES replied:
(1) Ministry of Justice policy is to manage prisoners with intellectual

disabilities within the prison mainstream as far as possible. Prisoners who
are identified as clients of the Disabilities Services Commission, or who
are suspected at reception or subsequently of having an intellectual
disability which adversely affects their functioning in the prison, can be
referred to the special needs team for advice on appropriate management.

(2) Guidelines in respect of the appropriate treatment of a person with an
intellectual disability have been issued to court associates, orderlies and
security officers. A document entitled "Persons with an Intellectual
Disability - Issues for Consideration by Judges and Magistrates" has also
been issued. Under section 106R(3) of the Acts Amendment (Evidence of
Children and Others) Act 1992, intellectually handicapped persons
appearing as witnesses in courts may be declared special witnesses. This
entitles them to a support person while they give their evidence, and, in
some criminal proceedings, to give evidence with the aid of closed circuit
television, a removable screen, or by videotaped pre-trial hearing. re-
sentence reports for persons who are identified as clients of the
Disabilities Services Commission are prepared by Community Corrections
officers in consultation with Disabilities Services Commission staff.

SHORD, MELISSA - DEATH
White, Anthony, Manslaughter Charge

1874. Mr McGINTY to the Attorney General:
(1) Referring to the death of Melissa Shord in Wanneroo, in October 1993, can

the Attorney General explain why the office of the Director of Public
Prosecutions charged Anthony White with dangerous driving causing
death when that charge could not be sustained

(2) What action has been taken against the officer who recommended this
charge?

(3) Has any charge been laid against Anthony White, the driver of the vehicle
which caused Melissa Shord's death?

(4) Will Mr White be charged with any offence relating to the death of Ms
Shord?

Mrs EDWARDES replied:
(1), (3) White was committed on a charge of manslaughter. The office of the

Director of Public Prosecutions considered there was no prima facie case
of manslaughter but considered that a charge of dangerous driving causing
death was appropriate and an indictment was accordingly presented. The
Crown Prosecutor overlooked section 73 of the Road Traffic Act.
Subsequent investigations confirmed that the incident did not take place
on a road but on a driveway. Because of the provisions of section 73 of
the Road Traffic Act dangerous driving causing death is only an offence

8436 [ASSEMBLY]



[Thursday, 1 December 1994] 83

when occurring "on a road or in any place to which the public is permitted
... to have access .. "Therefore a nolle prosequi was tendered.

(2) The matter has been discussed with the officer concerned.
(4) There are no other indictable offences which can be properly charged.
GOVERNMENT DEPARTMENTS AND AGENCIES - OPINION POLLS

1886. Dr GALLOP to the Minister representing the Minister for Finance; Racing and
Gaming:

What opinion polls or surveys have been conducted or commissioned by
the Minister's departments or agencies since 1 January 1994?

Mr COURT replied:
The Minister for Finance; Racing and Gaming has provided the following
reply -
State Taxation Department -

None.
Valuer General -
None.
Government Employees Superannuation Board -

None.
Office of Racing and Gaming -

Survey of problem gambling in Western Australia to identify the number
of problem gamblers.
Limited survey of racing industry for opinions on first edition of a status
report on the racing industry.
Burswood Park Boad -

Visitors to Burswood Park are asked to complete a survey form
comprising 10 questions to assist the board to improve the park and its
facilities.
Patrons using die Burswood Park golf course are asked to complete a golf
survey form to assist the board in improving the golf course and service to
golfers.
Totalisator Agency Board -

In May 1994 the TAB commissioned Reark Research to conduct an
assessment of its advertising campaign known as the "You Bet
Campaign".
Lotteries Commission -

The Lotteries Commission has been involved in the following surveys
since 1 January 1994 -
Customer Service Charter
The impact of OZ Lotto Launch Campaign
Telespin Ticket and Game Show Options
Lotto Innovations (participation in national survey)
OZ Lotto Perceptions
Lotto Game Improvements/Price Increase (participation in national
survey)
Evaluation of Scratch'n'Win "Somebody" Television Campaign
Telespin Game Show Host, Chris Mainwaring
Lotto Combo/Syndicates
Sports Betting
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GOVERNMENT DEPARTMENTS AND AGENCIES - OPINION POLLS
1893. Dr GALLOP to the Minister for Planning; Heritage:

What opinion polls or surveys have been conducted or commissioned by
the Minister's departments or agencies since 1 January 1994?

Mr LEWIS replied:
The Department of Planning and Urban Development conducted a client
survey in June 1994 and is currently undertaking five metropolitan and
three country customer focus groups. Both activities are conducted with
internal resources as part of program evaluation. The Heritage Council of
Western Australia has conducted one survey since 1 January 1994 to
review the effectiveness of the information and promotion program in
meeting the objectives of the council.

WILUNA - RESIDENTS GAOLED WITHOUT LEGAL BASIS ALLEGATIONS
1925. Mr BROWN to the Attorney General:

(1) What steps has the Attorney General taken to investigate allegations that
some Wiluna residents were jailed without any legal basis by a justice of
the peace?

(2) Has the Attorney General opened negotiations to compensate those people
concerned for being deprived of their liberty without just cause?

Mrs EDWARDES replied:
(l)-(2) The Aboriginal Legal Service has been asked to supply further details on

these allegations. When this information is received it will be referred to
the Ministry of Justice for advice.

LAND - BEACONSF[ELD, TRANSFER CASE
Ter Hors: and Ashman Holdings Pry td

1936. Mr McGINTY to the Attorney General:
What action is the Attorney General taking to resolve the issue of transfer
of land at Beaconsfield involving Mr Jan Ter Horst (District Court Action
No 7501 of 1989) and Ashman Holdings Pty Ltd?

Mrs EDWARDES replied:
I am not involved in this matter.

URBAN BUSHLAND POLICY - PROGRESS
1963. Dr EDWARDS to the Minister for Planning:

(1) What progress has been made on developing an urban bushland policy?
(2) When will this be released to the public?
Mr LEWIS replied:
(1) All 167 submissions received during the public comment period have been

analysed. A workshop will be held in early December with
representatives of community groups and government agencies to discuss
issues raised during the public submission period.

(2) Early 1995.
WATER AUTHORITY OF WESTERN AUSTRALIA - SUPPLY MANAGEMENT

BUSINESS PLAN
1989. Mrs ROBERTS to the Minister for Water Resources:

(1) Will the Minister provide me with a copy of the Western Australian Water
Authority's supply management business plan?

(2) If not, why not?
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(3) If so, when?
Mr OMODE! replied:
(1) Yes.
(2) Not applicable.
(3) A copy is tabled. [See paper No 605.]

WORK CAMPS - EMPLOYEES
1993. Mr BROWN to the Attorney General:

(1) How many officers/employees are engaged in planning the work camp?
(2) What is die classification of each officer?
(3) Where are public service employees/officers employed?
(4) How many other officers are employed in the same location?
(5) What office space does the Government have available at the location?
(6) What facilities are provided at the location?
Mrs EDWARDES replied:
(1) Three.
(2) Two x level 5; one x level 6.
(3) Wartninda Bail Hostel, 4 Welshpool Road, East Victoria Park.
(4) None.
(5) Warminda is hostel accommodation which is not currently in use as a bail

hostel. The work camp staff are utilising the former ground floor lounge
room and a former bedroom as office space. If necessary, other former
bedrooms could be used as offices after some refurbishment.

(6) Offices and project planning facilities.
WATER AUTHORITY OF WESTERN AUSTRALIA - CONTROLLED

MARKETING
2010. Mrs ROBERTS to the Minister for Water Resources:

(1) What is the anticipated cost of Controlled Marketing's involvement in the
water restrictions communications strategy?

(2) Will the Minister provide a breakdown of chose costs?
(3) When will Controlled Marketing's role in relation to the water restriction

hotline cease?
Mr OMODEI replied:
(1) S29000-
(2) Yes, when the contract is complete.
(3) 2 December 1994.
CONTRACTS, GOVERNMENT - ADVERTISING OR PROMOTIONS

2021. Mrs ROBERTS to the Minister representing the Minister for Health; the Arts;
Fair Trading:
(1) What advertising or promotions contracts have been awarded by agencies

within the Minister's portfolio areas since the Minister assumed
ministerial office for each of the portfolio areas?

(2) Which companies or persons were each of the advertising or promotions
contracts awarded to?

(3) What was the monetary consideration for each of the contracts?
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Mr MINSON replied:
The Minister for Health; the Arts; Fair Trading has provided the following
reply -

(1)-(3) I am not prepared to divert the considerable departmental
resources which would be req uired to provide this information.
However, in the interests of accountability, if the member has a
specific query she should put it in writing and I will have the
mailer addressed.

CONTRACTS, GOVERNMENT - ADVERTISING OR PROMOTIONS
2024. Mzs ROBERTS to the Minister for Labour Relations; Works and' Services;

Multicultural and Ethnic Affairs:
(I) What advertising or promouions contracts have been awarded by agencies

within the Minister's portfolio areas since the Minister assumed
ministerial office for eah of the portfolio areas?

(2) Which companies or persons were each of the advertising or promotions
contracts awarded to?

(3) What was the monetary consideration for each of the contracts?
Mr ICIERATH replied:
(1)-(3) 1 am not prepared to divert the considerable departmental resources which

wouid be required to provide this information. However, in the interests
of accountability, if the member has a specific query she should put it in
writing and [ will have the matter addressed.

CONTRACTS, GOVERNMENT - ADVERTISING OR PROMOTIONS
2026. Mrs ROBERTS to the Minister for Planning; Heritage:

(1) What advertising or promotions contracts have been awarded by agencies
within the Minister's portfolio areas since the Minister assumed
ministerial office for each of the portfolio areas?

(2) Which companies or persons were each of the advertising or promotions
contracts awarded to?

(3) What was the monetary consideration for each of the contracts?
Mr LEWIS replied:
(1 )-(3) 1 am not prepared to divert the considerable departmental resources which

would be required to provide this information. However, in the interests
of accountability, if the member has a specific query she should put it in
writing and I will have the matter addressed.

WATER AUTHORITY OF WESTERN AUSTRALIA - WATER ACCOUNTS
Telephone Inquiries

2029. Mrs ROBERTS to the Minister for Water Resources:
(1) When the Water Authority sends its annual bills out, approximately how

many phone inquiries would it receive over the following four weeks?
(2) Who handles these cas?
(3) What is the cost?
Mr OMODE] replied:
(1) In the four weeks following the posting of annual accounts the Water

Authority receives approximately 90 000 related telephone inquiries.
(2) These calls are taken by the regional account inquiries staff.
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(3) Much of this workload is handled by existing resources and the remainder
is covered by overtime and temporary staff. The cost of the overtime and
temporary staff is approximately $100 000.

WATER AUTHORITY OF WESTERN AUSTRALIA - CONTROLLED
MARKETING

2030. Mrs ROBERTS 10 the Minister for Water Resources:
(1) Has the Western Australian Water Authority engaged Controlled

Marketing to do any phone polling?
(2) If' so, when, for what purpose and at what cost?
Mr OMODEI replied:
(1) No.
(2) Not applicable.

WATER AUTHORITY OF WESTERN AUSTRALIA - 'INCIDENT
MANAGEMENT PHILOSOPHY', MEANING

203 1. Mrs ROBERTS to the Minister for Water Resources:
What does the Western Australian Water Authority mean by "incident
management philosophy"?

Mr OMODEI replied:
It means be prepared to manage unplanned incidents with as little effect as
possible on service to customers.

WATER AUTHORITY OF WESTERN AUSTRALIA - CONTROLLED
MARKETING

2032. Mrs ROBERTS to the Minister for Water Resources:
(1) What was the amount paid to Controlled Marketing with respect to the

intill sewerage launch?
(2) What tasks did Controlled Marketing undertake in respect to the mnil

sewerage launch?
(3) Will the Minister provide a breakdown of the costs with relation to

Controlled Marketing's role in relation to the infill sewerage launch?
(4) Have all accounts due to Controlled Marketing in relation to the infill

sewerage launch been paid?
(5) If not, what amount is outstanding?
Mr OMODEI replied:
(1) $44 663. 10; this is more than the initially anticipated amount of $30 000,

because the number of inquiries was greater than expected.
(2) The answering of customer inquiries about the mufll sewerage program.
(3) The breakdown of costs is 1 374.25 hours at $32.50 per hour. The hourly

rate covens not only the wages for employees, but also the on-costs
provision of a total service including the establishment of phone links, the
phone equipment and ancillary support.

(4) Yes.
(5) Not applicable.

EXTRADITIONS - FUGITIVES
2074. Mr CUNNINGHAM to the Attorney General:

(1) Referring to the Attorney General's answer to question on notice 1010 of
1994 part (2), prior to the proclamation of the Director of Public
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Prosecutions Act 1991 at what stage, on what evidentiary basis and by
whom was the initial decision made to apply for extradition?

(2) How many fugitives were extradited to Western Australia in 1991?
(3) In each case, did the person/authority referred to in (1) make the initial

decision to apply for extradition?
(4) In extradition proceedings who is responsible for ensuring that all of the

required relevant evidence to support a successful application is brought
before the court which is determining the application at each stage of the
application, including any committal hearing that may be involved?

(5) Is there any requirement that the "required relevant information" be
supplied to the fugitive?

(6) If yes, was this supplied in the extradition of the person/s referred to in
question (2) above?

(7) If not, why not?
(8) If the "required relevant documents" were not supplied what other avenue

of obtaining the information is available to the fugitive?
Mrs EDWARDES. replied:
(1) Prior to the proclamation of the Director of Public Prosecutions Act 1991,

the initial decision to apply for extradition was made by the Police
Department.

(2) Statistics have been kept only since mid 1993. However, at least one
person has been extradited from the UK to stand trial in WA in 1991.

(3) Yes.
(4) Counsel acting on behalf of WA in the country in which the application

for an extradition order is sought.
(5) The requirement in relation to the provision of information is determined

by the cowut.
(6)-(8) Not applicable.

STEIN, LESLIE - GOVERNMENT ENGAGEMENT
2080. Mr McGINTY to the Minister for Planning:

(1) Is Associate Professor Leslie Stein engaged in any paid or unpaid advisory
capacity to the Minister?

(2) If so, what are the details of work undertaken and remuneration?
Mr LEWIS replied:
(1) No; however, Associate Professor L.A. Stein is deputy to the Chairperson

of the Town Planning Appeal Tribunal.
(2) See my previous answer to question on notice 90 of 10 May 1994.

CROWN LAND - RESERVE 27807 MEWS ROAD, FREMANTLE
2082. Mr McGINTY to the Minister representing the Minister for Finance:

(1) What is the date of the gazettal proclaiming that the Crown Land Reserve
No 27807, Crown Land Record Register Book Vol 3096 Fol 773, was
subdivided into 20 lots?

(2) Why is the Crown Land Reserve No 27807, Crown Land Record Register
Book Vol 3096 Fol 773, in its nominated First Schedule Land Identity
form, contradictory to all other terms of reference as current in the Land
Act and Transfer of Land Act?

(3) Why is the Crown Land Reserve No 27807, Crown Land Record Register
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Book Vol 3096 Fol 773, in its nominated First Schedule Land Identity
Form, contrdictory to the definition of "lot" as current in the Town
Planning and Development Act?

(4) Is it not true that any prior Land Identity, showing a background on the
Public Plan, cannot be compared in value as Town Lots relevant to being
separate portions of that current Land Identity (ic) background allotments
within the Crown Land Reserve No 27807 cannot be valued as whole
Lots?

(5) If so, given then that the Crown Land Reserve No 27807, Crown Land
Record Register Book Vol 3096 Pol 773, in its nominated Land Identity,
shows on the Public Plan and the Valuer General's Tax Maps as a single
Reserve incorporating an original plan as background, why is the Minister
claiming that a comparison can be drawn to individual Crown Grant
Allotments and that separate values can be determined and applied to the
background?

(6) As the Department of Land Administration is unable to issue a Crown
Grant for the sale of any land or portions of land within the reserve No
27807. by what authority is the Valuer General claiming to determine
values for portions of the Reserve and not the whole of the Reserve.

(7) As the Crown Land Reserve No 27807, Crown Land Record Register
Book Vol 3096 Fol 773, is an entity land identity, why is there no current
determined unimproved value for the 6.6706 ha lot?

(8) As the Crown Land Reserve No 27807, Crown Land Record Register
Book Vol. 3096 Fol 773, was an entity land identity as at I February 1988,
why was the unimproved value for the 6.6706 ha lot not determined at that
time?

(9) If, as the Minister claims, the Crown Reserve No 27807 comprises a
number of Fremantle Town lots, then why has a separate unimproved
value not been determined and applied to all town lots?

(10) In stating that tie Crown Reserve No 27807 comprises a number of
Fremantle Town lots subject to various leases for which unimproved
values have been determined, how does the Minister explain why separate
unimproved values have not been determined and applied to the remaining
town lots comprised in the reserve?

(11) In stating the Crown Reserve No 27807 c omprises a number of Fremantle
Town lots subject to various leases for which unimproved values have
been determined, how does the Minister explain that although the land is
occupied and improved, the remaining Town Lots comprised in the
Reserve and amounting to some 49.15 per cent of the land area have a
determined unimproved value of $1 or no value at all?

Mr COURT replied:
The Minister for Transport has provided the following reply -

(1)-(3) The issues raised under parts (1) to (3) of this question do not
come under my portfolio.

(4) Background allotments can be valued separately if they relate to
areas of land. leased from the Crown. Each lease is land as defined
in the Valuation of Land Act.

(5) Not applicable.
(6) The Valuation of Land Act defines land as including interests in

land. The areas leased from the Crown are individual interests in
land.
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(7) The Valuation of Land Act requires only rateable land to be
valued.

(8)-Q 1)
See question (7).

CROWN LAND - RESERVE 27807 MEWS ROAD, FREMANTLE
2083. Mr McGINTY to the Minister representing the Minister for Finance:

(1) If the area of the Crown Land Reserve No 27807 is 6.6706 hectares then
can the Minister explain why the Crown Land Reserve No 27807, Crown
Land Record Register Book Volume 3096 Folio 773, as a single Reserve
land identity, shows the area of the Reserve No 27807 as 6.6496 hectares?

(2) Will the Minister proceed to correct the public record?
(3) Is any of the background area of the Crown Land Reserve No 27807

vacant Crown land?
(4) Has the Minister granted leases to any of the occupiers currently in

occupation of any of the background areas of the Crown Reserve No
27807, Crown Land Record Register Book Vol 3096 Fol 773?

(5) If not, why not?
Mr COURT replied:

The Minister for Finance has provided the following reply -

(1)-(2) The issues raised under parts (1) and (2) of this question do not
come under my portfolio.

(3)-(5) Crown Reserve 27807 is vested in the Minister for Transport who
uses part of the land and administers the leases over the balance of
the land.

CREDIT CARDS, GOVERNMENT - MINISTER AND MINISTER'S STAFF
2093. Dr GALLOP to the Minister representing the Minister for Finance; Racing and

Gaming:
(1) Has the Minister been issued with a government credit card?
(2) Has it been used by the Minister?
(3) Which of the Minister's staff have a government credit card?
Mr COURT replied:

The Minister for Finance; Racing and Gaming has provided the following
reply -

(l)-(2) Yes.
(3) Nil. However, arrangements are in hand to issue a government

credit card to Mrs R. Smith of this office, for the purchase of
sundry office supplies.

CREDIT CARDS. GOVERNMENT - MINISTER AND MINISTER'S STAFF
2100. Dr GALLOP to the Minister for Planning; Heritage:

(1) Has the Minister been issued with a government credit card?
(2) Has it been used by the Minister?
(3) Which of the Minister's staff have a government credit card?
Mr LEWIS replied:
(1)-(2) Yes.
(3) None.
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GOVERNMENT DEPARTMENTS AND AGENCIES - MINISTERIAL
DIRECTIONS

2112. Dr GALLOP to the Minister for Water Resources; Local Government:
(1) What formal directions has the Minister given to departments or agencies

within the Minister's portfolio since February 1993?
(2) For each case, was Parliament advised?
Mr OMODEI replied:
(1)-(2) The member's question is unclear. However, where there is a statutory

obligation details of direction by Ministers are tabled in Parliament within
specific time frames and reported in the relevant agency's annual report. I
refer the member to those sources for the information sought.

GOVERNMENT DEPARTMENTS AND AGENCIES - MINISTERIAL
DIRECTIONS

2113. Dr GALLOP to the Minister representing the Minister for Health; the Arts; Pair
Trading:
(1) What formal directions has the Minister given to departments or agencies

within the Minister's portfolio since February 1993?
(2) For each case, was Parliament advised?
Mr MINSON replied:

The Minister for Health; the Arts; Fair Trading has provided the following
reply -

(1 )-(2) The member's question is unclear. However, where there is a
statutory obligation details of direction by Ministers are tabled in
Parliament within specific time frames and reported in the relevant
agency's annual report. I refer the member to those sources for the
informauion sought.

GOVERNMENT DEPARTMENTS AND AGENCIES - MINISTERIAL
DIRECTIONS

2116. Dr GALLOP to the Minister for Lab-our Relations; Works; Services;
Multicultural and Ethnic Affairs:

(1) What formal directions has the Minister given to departments and
agencies within the Minister's portfolio since February 1993?

(2) For each case, was Parliament advised?
Mr KIERATh replied:
(1)-(2) The member's question is unclear. However, where there is a statutory

obligation details of direction by Ministers are tabled in Parliament within
specific time frames and reported in the relevant agency's annual report. I
refer the member to those sources for the information sought.

GOVERNMENT DEPARTMENTS AND AGENCIES - MINISTERIAL
DIRECTIONS

2118. Dr GALLOP to the Minister for Planning; Heritage:
(1) What formal directions has the Minister given to departments or agencies

within the Minister's portfolio since February 1993?
(2) For each case, was Parliament advised?
Mr LEWIS replied:
(1)-(2) The member's question is unclear. However, where there is a statutory
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obligation derails of direction by Ministers arc tabled in Parliament within
specific time frames and reported in the relevant agency's annual report. I
refer the member to those sources for the information Sought.

MINISTERS OF THiE CROWN - MEDIA, PUBLIC RELATIONS OR
COMMUJNICATION TRAINING AT GOVERNMENT EXPENSE

2143. Dr GALLOP to the Minister representing the Minister for Finance; Racing and
Gamning:

(1) Has the Minister undertaken any media, public relations or
communication training at government expense?

(2) If so -
(a) when;
(b) what was the name of the firm;
(c) what was the cost?

Mr COURT replied:
The Minister for Finance, Racing and Gaming has provided the following
reply -

(1) No.
(2) Not applicable.

MINISTERS OF THE CROWN - MEDIA, PUBLIC RELATIONS OR
COMMUNICATION TRAINING AT GOVERNMENT EXPENSE

2150. Dr GALLOP to the Minister for Planning; Heritage:
(1) Has the Minister undertaken any media, public relations or

communication training at government expense?
(2) If so -

(a) when;
(b) what was the name of the farm;
(c) what was the cost?

Mr LEWIS replied:
(1) No.
(2) Not applicable-
MINISTERIAL OFFICES - STAFF OR CONSULTANTS EMPLOYMENT

2164. Dr GALLOP to the Minister for Planning:
(1) Further to question on notice 132 of 1993, what staff or consultants have

since been employed in the Minister's office and on what salaries, terms,
conditions and allowances?

(2) What staff or consultants are no longer employed in the Minister's office
and for what reason?

(3) What variations have occurred to salaries, terms, conditions and
allowances, if any?

The answer was tabled.
[See paper No 606.1

CLEANING CONTRACTS - AWARDED BY GOVERNMENT AGENCIES
2180. Mrs ROBERTS to the Minister representing the Minister for Health; the Arts;

Fair Trading:
(1) What cieaning contracts have been awarded by agencies within the
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Minister's portfolio areas since the Minister assumed ministerial office for
each of the portfolio areas?

(2) Which companies or persons were each of the cleaning contracts awarded
to?

(3) What was the monetary consideration for each of the contracts?
Mr MINSON replied:

The Minister for Health; the Arts; Fair Trading has provided the following
reply -

Health -

Members of the Opposition repeatedly ask questions of a general nature
without giving consideration to the number of health care facilities located
throughout Western Australia. The resource rime and costs involved in

-having to canvass all these statewide facilities in order for nme to provide
explicit answers to these types of questions is extensive.
While I welcome questions from members, I have indicated on many
occasions I am not prepared to allocate resources to answer questions of
this nature.
I question whether it is of any particular interest to the member what
contract cleaning arrangements have been made, if any, by die smaller
remote hospitals or the many one-person community health centres,
nursing posts or dental health clinics scattered throughout Western
Australia.
Therefore, if the member has any specific questions concerning any
particular cleaning contract or involving dedicated health care units, I
would be more than happy to provide a reply.
Pair Trading -

(1) A contract was awarded for the cleaning of four floors and 120
chairs in the Ministry for Fair Trading's head office.

(2) This contract was awarded to Chem Dry Magic Carpet and
Upholstery Cleaners after three quotations were obtained.

(3) $2610.
The Arts -
(1)-(3) Airlite Cleaning Pty Ltd. 86 Guthrie Street, Osborne Park (Mr Jim

Bond). The current contract is $12 884.49 per month, $154 613
per annum.
The new tender is going through State Supply Commission now.
However, due to the fact that the commission is moving premises
and is unable to access its computers, we are not able to verify -
(i) whether or not it has approved LIS WA's recommendation

to reinstate Airlite; and
(ii) the final cost (estimated to be $171 000).
This information can be provided when the State Supply
Commission has finalised its relocation to 441 Murray Street.

CLEANING CONTRACTS - AWARDED BY GOVERNMENT AGENCIES
2182. Mrs ROB3ERTS to the Minister for Community Development; the Family;

Seniors:
(1) What cleaning contracts have been awarded by agencies within the

Minister's portfolio areas since the Minister assumed ministerial office for
each of the portfolio areas?

8447



(2) Which companies or persons were each of the cleaning contracts awarded
to?

(3) What was the monetary con sideration for each of the contracts?
Mr NICHOLLS. replied:

Community Development: the Family -
(1) Cleaning contracts have been awarded by the following offices -

(a) Manjimup Branch Office, Lot 432, South West Highway,
Manjimup, WA 6258.

(b) South West Rural District Office, 74 Wictenoom Street,
Collie, WA 6225.

(c) Tom Price Branch Office, Lot 247 Poinciana Street, Tom
Price, WA 6751.

(2) The companies or persons to which the cleaning contracts were
awarded are -

(a) Delvon Cleaning - Bunbury.
(b) E. Barber - Collie.
(c) Donna Martin - Tom Price.

(3) The annual monetary consideration for each of the contracts is -

(a) $1 800.
(b) $5 280.
(c) $3040.

Seniors -

(l)-(3) Nil.
CLEANING CONTRACTS - AWARDED BY GOVERNMENT AGENCIES

2186. Mrs ROBERTS to the Minister for Aboriginal Affairs; Housing:
(1) What cleaning contracts have been awarded by agencies within the

Minister's portfolio areas since the Minister assumed Ministerial office for
each of the portfolio areas?

(2) Which companies or persons were each of the cleaning contracts awarded
to?

(3) What was the monetary consideration for each of the contracts?
Mr PRINCE replied:
Aboriginal Affairs -

(1) None.
(2)-(3) Not applicable.
Housing -
(1) Six zone maintenance cleaning contracts;

14 estate maintenance cleaning contracts; and
three office cleaning contracts.

(2) (a) R.D. and A.B. Wilson Contracting Services
(b) W.J. Stonehouse
(c) Hudsons Cleaning Services
(d) Shelf Cleaning Service
(e) Manjimup Home Maintenance
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(f) Whisk Cleaning
(g) Guy Mitchell Cleaning and Landscaping Services - three contracts
(h) Gienbrae Maintenance Service
(i) Munros Cleaning
(3) Bassendean Cleaning Service - two contracts
(k) Kaham Pty Ltd - trading as N.G. and NM. Poreward -three

contracts
(1) Impeccable Cleaning Services - two contracts
(in) Estate Cleaning Services - two contracts
(n) R.A.J. Property Services
(o) Harts Cleaning Services
(p) Denise Kelly Morris.

(3) Per annum -
(a) $9 000;
(b) $5 000;
(c) $10000;
(d) $38 000;
(e) $8 000;
(f) $5 000;
(g) $67 600;

$59 750;
$23 634;

(h) $40 800;
(i) $52 000;

() $81 120;
$62 400;

(k) $42 120;
$39 000;
$26 520;

(1) $58 604;
$34 580;

(mn) $77612;
$67 704;

(n) $52 822;
(o) $4 740;
(p) $3600.

HOMESWEST - WATER PAYMENTS, RESIDENTS IN UNITS
2188. Mr BROWN to the Minister for Housing:

(1) Further to questions on notice 1832 and 1912 of 1994, what costs for
water usage for people living in Hoineswest units will be paid by-
(a) Hoineswest;
(b) residents?

(2) As frm the commencement of the 1995-96 financial year, will -
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(a) residents living in Homeswest units be required to meet the full
cost of water usage;

(b) Homeswest make no contribution to the cost of water used by
Homeswesc residents living in units?

(3) What savings does Homeswest expect to make from this change in the -

(a) 1994-95 financial year;
(b) 1995-96 financial year?

(4) How were these savings calculated?
Mr PRINCE replied:
(1) (a) Homeswest will continue to meet the cost of water used on

common areas in unit developments where separate reticulation
meters have been installed. Where reticulation meters have not
been installed, 40) per cent of water usage will be apportioned to
common area usage and paid by Homeswest.

(b) From I January 1995, residents in unit accommodation will be
charged for all water consumed with the exception of that used on
common areas,

(2) (a) Yes.
(b) Homeswest will continue to meet the cost of water used on

common areas in unit developments.
(3) (a)-(b) Homeswest expects to recoup approximately $300 000 in the

1994-95 financial year and $540 000 per annum in subsequent
years at today's rates.

(4) Recoup estimates axe based on Homeswest's expenditure on water
consumption costs in 1992-93 and in 1993-94 and by taking account of the
Water Authority's changes in billing from 1 July 1994.

HOMESWEST - WATER PAYMENTS, RESIDENTS IN UNITS
2189. Mr BROWN zo the Minister for Housing:

Further to questions on notice 1832 and 1912 of 1994, for how many -

(a) blocks of units;
(b) total number of units;
did Homeswest meet the cost of water usage for residents living in
Homeswest units in the financial years -

(i) 1992-93;
(ii) 1993-94?

The answer was tabled.
[See paper No 607.]

UNIVERSITY OF WESTERN AUSTRALIA PRESS - GOVERNMENT FUNDING
22 10. Ms WARNOCK to the Minister representing the Minister for the Arts:

(1) Does the Government fund the University of Western Australia press?
(2) If not, how is the press funded?
(3) How many book titles did the press publish in 1992, 1993 and 1994?
Mr NICHOLLS replied:
(1) The Government does not currently fund the University of Western

Australia Press.
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(2) The University of Western Australia Press received a small graint from the
university each year - $121 000 in 1994. The rest of the press' income is
self-generated. Occasional support for the publishing of specific titles is
available from the Literature Board of the Australia Council, but the
amounts involved are not significant.

(3) Tidles published in the following years -

1992 - six titles;
1993- 13 titles;
1994 - 19 titles;
1995 - anticipated up to 25 tidles.

PUBLISHING - ANDREW TAYLOR REVIEW
2211. Ms WARNOCK to the Minister representing the Minister for the Arts:

(1) What is the status of the Andrew Taylor review into the Government's
support for publishing?

(2) When will it be undertaken and what is its purpose?
(3) Will the results be made public?
Mr NICHOLLS replied:

The Minister for the Arts has provided the following reply -
(1) The terms of reference for the review have been finalised and

Professor Andrew Taylor will be engaged to carry out the review
in February 1995.

(2) The review will be undertaken between February and May 1995.
The terms of reference for the review are -

Review into the Role of Government in Publishing -
To review and report on the investment of Government in
publishing literary works. In particular the review will examine
and evaluate the policy which established the Fremantle Arts
Centre Press; examine and evaluate support provided for
publishing over the past 10 years; examine whether there should be
opportunities for others involved in publishing in Western
Australia to participate in the support; recommend as to whether
any level of independence can reasonably be expected of a
publisher after a period of support and, if so, what and when;
recommend as to the outcomes that can be reasonably demanded
of a supported publisher; recommend as to what mix of
publications would permit the maximum viability of the operation
consistent with support for Western Australian publications;
compare the level of investment in writing with the level of
investment in publishing and the benefits which eventuate;,
examine and evaluate financial support provided by arts funding
authorities in ocher States and at the national level; investigate
opportunities for support through ocher government departments;
and make policy recommendations for the types of investment in
publishing which are appropriate for government.

(3) The report will be available to the public upon completion.

ARTS - STATE BUDGET PERCENTAGE
2212. Ms WARNOCK to the Minister representing the Minister for the Arts:

(1) What percentage of the State Budget is allocated to the Arts?
(2) How does this percentage compare with other Australian States?
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Mr NICH4OLLS replied:
The Minister for the Arts has provided the following reply -

(1) 0.095 per cent.
(2) In 1993-94 the estimated funding in other Australian States was -

Victoria 0.047 per cent
New South Wales 0.066 per cent
South Australia 0.098 per cent
Queensland 0.078 per cent
Tasmania 0.061 per cent

CALLANDER. DIANA - GOVERNMENT EMPLOYMENT
2216. Mr McGINTY to the Minister for Aboriginal Affairs:

(1) Is Diana Callander an employee of, or consultant to, the Minister or any
department or agency within the Minister's portfolio?

(2) If so, what position does she hold and in what office?
(3) Was the position advertised?
(4) If there was a selection panel, who was on it?
(5) What are Ms Callander's fees or salary, terms, conditions and allowances?
(6) When was Ms Callander appointed or retained?
(7) Was the Minister in any way involved in Ms Callander's appointment?
(8) What are Ms Callander's precise duties, if any?
(9) Who was the previous occupant of the position?
(10) Why did the Minister refuse to be accountable to the Parliament by failing

to answer the four parts of question on notice 2006 of 1994 which also
related to Ms Callander's employment within the Minister's portfolio?

Mr PRINCE replied:
(1) No. Ms Callander is employed by the Premier on a contract under section

74 of the Constitution Act and her salary is met by the Ministry of the
Premier and Cabinet. In this capacity she has assisted with the
implementation of the report of the Task Force on Aboriginal Social
Justice.

(2)-(9) Not applicable.
(10) I have already on two separate occasions provided all the information

requested by the member. The situation remains as it was when I
responded to the member's questions and, indeed, as has been detailed in
The West Australian of Friday, 25 November. If the member persists in
asking the same question he will receive the same answer until and unless
the circumstances change- It is regrettable that the honourable member
should by implication in his questions cast aspersions on the integrity of a
distinguished journalist whose commitment to the advancement of the
Aboriginal people is well recognised by all who know her.

8USHLAN~D - LOT 10 COTTONWOOD CRESCENT, DIANELLA
Preservation, Government Assistance

2220. Mr KOBELKE to the Minister for Planning:
(1) Has the Minister received a request for the Government to assist in

purchasing the urban bushland at Lot 10 Cottonwood Crescent, Dianella?
(2) If so, has consideration been given to any government contribution

towards the cost of acquiring this bushland for preservation?
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(3) What form of assistance is the Government able to provide for the
preservation of this important piece of remnant bushland?

Mr LEWIS replied:
(1) Yes.
(2) Consideration of requests for contribution to the cost of acquisition of

urban bushland sites will be made following finalisation of the Urban
Bushland Strategy which was released for public comment earlier in 1994.

(3) See answer to (2).
MINISTERIAL OFFICES - REFURBISHMENT. RELOCATION OR UPGRADE

2233. Dr GALLOP to the Minister representing the Minister for Health; the Amt; Fair
Trading:
(1) What refurbishment, relocation or upgrade has taken place in the

Minister's office since February 1994?
(2) What was the cost of these improvements or changes?
(3) What is the breakdown of costs?
(4) What is the Minister's host agency?
(5) Did the host agency meet the costs?
Mr MINSON replied:

The Minister for Health; the Amt; Fair Trading has provided the following
reply -

(1) One towel rail.
(2)

(3)
(4)
(5)

$19.95.

Not applicable.
Health Department of Western Australia.
Yes.

MINISTERIAL OFFICES - REFURBISHMENT, RELOCATION OR UPGRADE
2238. Dr GALLOP to the Minister for Planning; Heritage:

(1) What refurbishmenti relocation or upgrade has taken place in the
Minister's office since February 1994?

(2) What was the cost of these improvements or changes?
(3) What is the breakdown of costs?
(4) What is the Minister's host agency?
(5) Did the host agency meet the costs?
Mr LEWIS replied:
(1) None.
(2)-(3) Not applicable.
(4) The Department of Planning and Urban Development.
(5) Not applicable.

SUPREME COURT GARDENS - ORCHESTRAL SHELL, REPLACEMENT
2246. Ms WARNOCK to the Minister representing the Minister for the Arts:

With reference to the planned demolition of the fire damaged orchesta~l
shell in the Supreme Court Gardens, what action does the Minister intend
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to take to restore or replace the shell so that Western Australians can
continue to enjoy Carols by Candlelight, Festival of Perth events and other
cultural occasions at this unique venue?

Mr NICHOLLS replied:
The Minister for the Arts has provided the following reply -

The Supreme Court Gardens area is a reserve vested in the Perth City
Council and the Orchestral Shell is the property of the Perth City Council.
I understand the Perth City Council has resolved to demolish the shell but
will endeavour to provide a temporary facility for forthcoming events.
The Penh City Council is considering the longer term replacement of the
shell. I do not intend to take any action in regard to the shell.

HOSPITALS - FREMANTLE
Mammography X-ray Facilities

2285. Dr GALLOP to the Minister representing the Minister for Health:
(1) Are facilities available for a marnmograph X-Ray at Fremantle Hospital?
(2) If not, why not?
Mr MINSON replied:

The Minister for Health has provided the following reply-
Tenders for the supply of mammography equipment have closed and been
assessed by the Radiology Department of Fremantle Hospital (mid-
November).
The recommendation was endorsed by the board of management on 29
November 1994 (in accordance with the hospital delegation schedule) and
the recommendation will now be forwarded to Health Supply
Services/State Supply Commission.
Installation of the unit is anticipated within 12 weeks of receiving
approval from Health Supply Services.

WORKPLACE AGREEMENTS - UNDUE PRESSURE, COMPLAINTS
2291. Mrs H-ENDERSON Co the Minister for Industrial Relations:

(1) 'In relation to workplace agreements, how many complaints of undue
influence/coercion or pressure have been made to the Commissioner for
Workplace Agreements?

(2) What has been the outcome of the investigations into these allegations?
(3) By what process was the Commissioner for Workplace Agreements

appointed?
Mr KEERATI-! replied:
(1) No records are kept but I am advised that there has been approximately 20

to 30 such complaints over the last 12 months.
(2) In the registration process, where the commissioner has found that the

requirements for registration were not met, the registration has been
refused. Where people believe there have been threats or intimidation,
they are informed that such actions are illegal and complaints can be taken
to the Industrial Magistrate, either by the complainant directly or with the
assistance of an industrial inspector from the Department of Productivity
and Labour Relations.

(3) Normal Public Service procedures for the advertising of the position and
interview by selection panel were followed for the appointment of the
commissioner.
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HOSPSITALS - BENTLEY
Consultancies

2352. Dr GALLOP to the Minister representing the Minister for Health:
(1) How many consultancies have been taken out by Bentley Hospital since

30 June 1993?
(2) Who were the consultants engaged?
(3) What was the work undertaken by each of those consultants?
(4) What was the total cost of each of these consultancies?
Mr MINSON replied:

The Minister for Health has provided the following reply -

(1) Two.
(2) (a) Oldham' Boas Ednie Brawn-,

(b) Ove Amup and Partners.
(3) (a) Modifications to ward 5 for Child and Adolescent

Psychiatric Unit;
(b) assessment and recommendation for traffic flow. Mills

Street.
(4) (a) $35 000;

(b) $5 925.

QUESTIONS WITHOUT NOTICE

GAS - TOXIC CLOUD, KWINANA INDUSTRY
649. Mr M. BARNETT to the Minister for the Environment:

Due to the length of my question, I have given same prior notice of it. I
refer to the fact that a toxic gas cloud was released from a Kwinana
industry on 23 November which hospitalised at least one person and
affected or overcame six others. I ask -

(1) Is it a fact that Tiwest declared a level one emergency and its
workers went to refuge stations?

(2) Is it a fact that Nufarmn Coogee Pty Ltd employees also went to the
shelter?

(3) Was the gas released by CSBP & Farmers Ltd and was it sulphur
dioxide or another cocktail of gases?

(4) Was the wind blowing toward or away from residential areas?
(5) How can the community be assured of the components of gas if

sulphur dioxide is the only gas emission monitored by industry?
(6) How long did it take CSBP to admit it had a problem and to advise

relevant authorities?
Mr MINSON replied:

I thank the member for some notice of the question. It required a
considerable amount of research to provide an accurate answer.
(1) Yes; there was a level one emergency at Tiwest.
(2) Nufarmn has advised the Department of Environmental Protection

that on the night in question one Nufarm employee left his shift
early feeling ill and went to the Rockingham Hospital where he
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was treated for nausea. I have no other figures to date about others
who were affected.

(3) No. CSBP advised the DEP that there were no operational events
on the night in question that may have led to excessive discharges
of any waste gases.

(4) The wind was blowing towards Hope Valley which is about 4.2
Ions from the suspected source of the gas.

(5) Kwinana industries monitor a number of gaseous discharges and
report the results to the DER. Sulphur dioxide is not the only gas
monitored.

(6) CSBP has not admitted that it had a problem. The DEP has
received complaints. Those complaints were received at 10
o'clock the following morning from members of the public.

This matter is still being investigated. I am very concerned about it.
Obviously gas was released for it to have had the effect it did. There must
be a source. The fact that an industry in the area has the potential to put
out sulphur dioxide does not mean that that industry was culpable.
However, the DEP will continue to investigate to find the source of the
gas. Many of the industries must have continual monitoring and if my
information is correct, CSBP is one of those industries. There should be
ample evidence when the culprit is found to indicate the source of the gas.
I assure the member that appropriate action will be taken.

MIGRANT CENTRES - NEW ESTABLISHMENT
650. Dr HAMES to the Minister for Multicultural and Ethnic Affairs:

Given the callous decision by the federal Minister for Immigration and
Ethnic Affairs, Hon Nick Bolkus, to close the North Perth Migrant
Resource Centre, can the Minister advise.-
(1) When will the new centre be established?
(2) What will be the fate of the 18 workers who are currently

providing an excellent service to the migrant community?
Mr IERATH replied:
(1)-(2) 1 thank the member for Dianella for his continued representations in this

area. He is one of the few people who have taken up the cause of the
North Perth Migrant Resource Centre, which is more than I can say for
some Labor members of Parliament who have continued to support the
federal Labor Government and its incompetent handling of this issue.
Senator Bolkus is not only insensitive but also extremely heavy-handed.
His announcement has effectively axed the careers of the 18 people
employed at the centre, and no replacement is in sight. No date has been
given for the establishment of the new centre and no location has been
given. Let us look at what the North Perth Migrant Resource Centre has
done. It has served the local community for some 15 years. The Minister
is located thousands of kilometres away in Canberra and thinks he knows
what is best for people in Western Australia. At the stroke of a pen he has
wiped out the careers of 18 people; he has completely chopped off their
heads, so to speak, as far as their careers are concerned. Those people
have served the ethnic communities in this State faithfully and loyally
over the years.

Several members interjected.
Mr KIERATH: Listen to members of the Labor Party laughing about it. They

support their federal Labor Minister for taking this action. They should be
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out theme supporting this centre and encouraging these people to keep
going because their results have been pretty good over the years.
Let us compare what happened in Melbourne and Adelaide. What did the
Minister do in those situations? If there were some basis for relocating
this centre, he would do what he did in Melbourne and Adelaide. He said,
"Okay, there is another location and we will transfer the centre. We will
consult the staff and in most cases they will have the choice of transferring
to the new centre." Not so here. He said to these IS people, "No, we do
not want you any more. We do not care about your faithful and loyal
service to the 18 000 people you have helped over 15 years. You are
finished." Let us ask ourselves why that should happen. Did he consult
us? No, he did not consult the State Government. Did he consult the
communities? No, he did not. He used some poor excuse such as
demographic change. There was no consultation with ethnic groups at all.
In fact, he got up in the Federal Parliament and claimed that four ethnic
groups supported him. Luckily, one of our members in the Federal
Parliament managed to table letters from those four associations criticising
him for closing that centre. I am glad to see the member for Dianella
championing this cause.

Dr Namres interjec ted.
Mr KIERATH: The member for Dianella points out that they did not even

consult the shadow Minister for Immigration and Ethnic Affairs. They
certainly did not consult us. We have a vehicle in place for consultation.
It was put in place at our instigation and we asked the Federal
Government to chair it so that it had the major say. It is called the
settlement planning committee and it makes decisions in relation to new
migrants. This is what we have come to expect from the Labor Party - no
consultation and no caring attitude, just a brutal and heavy-handed
approach, and it shafted Western Australia yet again.
I understand the sensitivity of Senator Bolkus because he has now been
accused of misleading Parliament. He claimed he had support from the
ethnic communities, when he had the exact opposite. They have
condemned his actions. What is most disturbing about all this is there is
no logic to his decision. The settlement planning committee did not put
anything forward. The only thing we can find out is that a friend of his
wife used to work at the centre and was questioned over her performance.
and she made a threat that she would close the centre. I hope that is not
true because if it is, that is the worst of all decisions'- that some person
who was not performing in her work should make a threat and have a
centre closed.

Several members interjected.
The SPEAKER: Order!
Mr KIERATH: The centre has been serving ethnic communities in this State for

well over 15 years -

Several members interjected.
The SPEAKER: Order!
Mr McGinty interjected.
The SPEAKER: Order! I formally call to order the Leader of the Opposition.

I am very much aware of how much time the Minister is taking.
Mr McGinty: He was wasting time.
The SPEAKER: Ordler! I formally call the Leader of the Opposition to order for

the second time. I was about to say the very words that would ask the
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Minister to bring his answer to a close, when several members decided
they were in charge. They were not. I was very much in charge. I knew
what was happening and I was about to make a statement because I
thought the amount of time used was inappropriate. If the Minister has
something more to say, I hope it will be very brief.

Mr KIERATH: I invite the Opposition to join with the State Government and
oppose the closure of this very worthwhile migrant resource centre.

STATE PRINT - SALE NEGOTIATIONS
651. Mr MARLBOROUGH to the Minister for Services:

I refer to the Minister's latest blunder with tender processes, namely, his
unannounced decision to abort the State Print tender process, and his
claims in this morning's The West Australian that he did so because he
was concerned that workers would lose their jobs.
(1) If the Minister is so concerned about the State Print workers, why

has he still not told them that the tender process has been
abandoned?

(2) When will the Minister concede defeat and abandon his
ideological blinkered position, and allow this once profitable
government enterprise to continue trading without the threat of
sale or closure hanging over the heads of the workers?

(3) Why has the Minister concealed from the public and the
Parliament the fact he is conducting secret negotiations with
Mercury Press for a fire sale?

Mr KIERATH replied:
(1)-(3)

The question shows the lack of competency and understanding by the
opposition spokesman on the Services portfolio. I am pleased to report to
the House that a final recommendation was made to Cabinet on the
original tender process. A price was picked, and the number of jobs to be
saved was fixed. When we went to sign the contract, the party concerned
reneged not only on both of those issues but also on a third undertaking. I
was not prepared to accept under any circumstances, as the member for
Peel put it, a fire sale. It had promised to retain 27 jobs, and that had gone
down to five apprentices. I was not prepared to accept that, so I went to
Cabinet and asked its endorsement to terminate the tender process. We
sought legal advice, and the process was terminated. We then sought
meetings with the two people who had made firm bids in the earlier
process. A third party has come on the scene, and perhaps another party
as well. They have indicated a willingness to purchase State Print.
I can assure this House that the sale of State Print will be effected on two
criteria. The first and most important is the preservation of jobs for the
people of State Print. The second is a return for the Stare Government.
The highest priority for the Government is the preservation of jobs. I only
wish I could say that of the Printing and Kindred Industries Union and the
Civil Service Association. They have sat in meetings with me and said
that they would rather see State Print closed than people's jobs retained.
That is on record. They want the people to get a redundancy payment.
They want them to get some money. They are not interested in preserving
jobs. We are. Our main criterion is to preserve their jobs. The State
Supply Commission is negotiating a sale by private treaty, and the prime
requirement is the preservation of jobs. I hope that before this Parliament
rises I will be able to make an announcement about the successful sale of
State Print; and, more importantly, announce that we have preserved the
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jobs of most of the people at Stare Print. That is more than the trade
unions are prepared to do, and more than the Opposition was ever
prepared to do.

COUNCIL OP AUSTRALIAN GOVERNMENTS - MEETING CANCELLATION
BY PRIME MINISTER

652. Mrs van de KLASHORST to the Premier:

Will the Premier inform the House of the possible ramifications for
Western Australia of the Prime Minister's cancellation of next February's
meeting of the Council of Australian Governments?

Mr COURT replied:

The Prime Minister notified the Premiers yesterday that he was putting off
the next meeting of the Council of Australian Governments to April so
that it will tie in with the financial Premiers' Conference. The Prime
Minister continues to fleat the States and Territories in a very offhand
manner. He must come to the realisation that in the last year the States
and Territories have been prepared to work in a cooperative way to try to
tackle some of the issues that are of concern to this nation. It will now be
nine months between meetings.

The past meetings have not been constructive. The Prime Minister adopts
a simple position at these meetings: He walks in and says, "This is what I
want and I don't care what you say it will be put through." Those days are
gone. Instead of the power of one, if the Prime Minister were prepared to
cooperate with the States and Territories, we could have the power of nine
dealing with some of the issues facing this country. At the February
meeting the States and Territories were to put forward a number of
initiatives to improve arrangements between the state and federal
Governments. The last thing that Canberra wants, particular the Canberra
bureaucracy, is all States and Territories united in how they present their
case to the Federal Government.

GOLDCORP - KCALGOORLIE GOLD REFINERY CLOSURE
653. Mr TAYLOR to the Premier:

(1) Has the Premier received advice from GoldCorp recommending the
Kalgoorlie gold refinery be closed or sold?

(2) If yes, what action does he intend to rake in relation to that advice?

Mr COURT replied:

(1)-(2) When we camne into government I was advised by GoldCorp that it wanted
the refinery at Kalgoorlie to close. It has been pushing that case since
then. I have told GoldCorp that the Government would be prepared to
consider this proposition if it put forward a better argument as to why it
should close. I advise the member for Kalgoorlie that the pressure is on
the refining operations in Perth and Kalgoorlie because it has become a
competitive market. They have lost considerable business through the
Kalgoorlie refinery. It has been on the agenda since we came into
Government, and I presume it still is.
JUSTICE, MINISTRY OF - JUVENILE JUSTICE TEAMS

Evaluation
654. Mr BLOFFWITCH to the Attorney General:

Will the Attorney General please advise the House on the six month
evaluation of the juvenile justice reams?

Mrs EDWARDES replied:

This was raised in the debate last night by the member for Morley. It is
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my pleasure to table the evaluation of the juvenile justice teams today.
Primarily, it identifies as the outcomes that the juvenile justice teams
provide a more effective way of managing juvenile offending. It involves
a greater number of parents and there has been a heightened satisfaction
and sense of justice for the victims. We will work towards expanding the
juvenile justice teams on a statewide basis and, to that end, a working
party of senior police and education and juvenile justice division staff are
planning dhe establishment of two new full time juvenile justice teams, and
training country staff in this process.
f[See paper No 6134]

ELECTORAL BOUNDARY REDISTRIBUTION SYSTEM - ONE-VOTE-ONE-
VALUE

655. Dr GALLOP to the Premier.
I refer to the policy contortions of the President of the Liberal Party, Dr
David Honey, on the principle of one-vote-one-value.
(1) In relation to Dr Honey's about-face on the issue, was this as a

result of Hendy ringing Noel ringing Richard ringing Haney - or
does Hendy ring Honey directly these days?

(2) Is the Liberal Party's position on one-vote-one-value best
described as one value one minute, Hendy's values the next
minute?

Mr COURT replied:
(1)-(2) The Liberal Party's position on that issue has not changed and it is known

very clearly to members opposite. I understand a system of one-vote-one-
value would mean the demise of eight seats in the country area. Is that
correct?

Mr McGinty: No, it means the demise of the country party.
Mr COURT: Is that how members opposite understand the situation?
Several members inteijec ted.
The SPEAKER: Order!
Mr COURT: The question is whether the Opposition supports eight seats from

the country moving into the metropolitan area.
Dr Gallop: Yes, if that is the way to achieve one-vote-one-value.
Mr COURT: Two of those eight seats would be in the Mining and Pastoral

Region. Do members opposite agree to that?
Dr Gallop: It would be determined by the Electoral Commission.
Mr COURT: T1he Deputy Leader of the Opposition is talking about one- vote-one-

value. Does he support two seats being removed from the Mining and
Pastoral Region?

Dr Gallop: Yes, one-vote-one-value.
Mr COURT: What hypocrisy!
Several members inteujected.
The SPEAKER: Order! There are far too many interjections. I note that the

Premier is asking some questions of the Deputy Leader of the Opposition
who asked the original question and I give him some latitude to answer,
but not other members.

Mr COURT: Mem bers opposite run around the north of this State saying that the
electoral redistribution should mean one more seat in the north. At the
same time, they are in the courts asking for two seats to be taken from that
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area. Western Australia is a very large Stare geographically. A great deal
of the wealth creation occurs outside the metropolitan area.

Several members interjected.
The SPEAKER: Order! I formally call to order the member for Cockburn.
Mr COURT: Members opposite are totally committed centralists. There would

be eight more sears in the metropolitan area.
Several members interjected.
The SPEAKER: Order?
Mr Graham interjected.
The SPEAKER: Order! I formnaliy call to order the member for Pilbara.
Mr Crill interjected.
The SPEAKER: Order! I formally call to order the member for Eyre.
Mr COURT: Do members opposite imagine that it would be better for this State

if eight sears were removed from the country to the metropolitan area?
That is exactly the program members opposite are pushing.

BUSH FIRES BOARD - TAIT ELECTRONICS (MiST) PTY LTD. RADIOS
TENDER

656. Mr MARSHALL to the Minister for Emergency Services:
Why are Tait radios the only brand eligible for financial subsidy
assistance through the Bush Fires Board's funding program?

Mr WIESE replied:
Mr Speaker -

Mr Ripper: How many people do you represent?
Mr WIESE: If I tell the member how much wealth is generated in the Wagin

electorate, he will be absolutely amazed.
Dr Gallop: Can [ have a wager with you?
The SPEAKER: Order? The Deputy Leader of the Opposition.
Dr Gallop interjected.
The SPEAKER: Order! I formally call to order the Deputy Leader of the

Opposition.
Mr WIESE: We need those pills again! Returning to the subject matter of the

question, I appreciate the opportunity given by the member for Murray to
provide some information to the House on this matter because this
question has been asked a couple of times before. The tenders were called
from all manufacturers Australia-wide, and the following firms submitted
evaluation samples: Tait Electronics (Aust) Pty Ltd. Philips, Imark
Communications Pty Ltd and Motorola Communications. The whole
tender process was coordinated by the Department of State Services for
the following agencies: The Western Australian Fire Brigades Board,
Bush Firs Board, Water Authority of Western Australia, State Energy
Commission of Western Australia, Main Roads Department. and Fisheries
Department After the tender and evaluation processes had been carried
through, die Tender Board awarded the tender to Tait, as its radio was the
cheapest offered with the required features.

RETAIL TRADING HOURS ACT - REVIEW REPORT, PUBLIC RELEASE
657. Mrs HENDERSON to the Premier:

I refer to the decision of the Minister for Fair Trading to reject a freedom
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of infornadion application for a copy of the review of the Retail Trading
Hours Act, which has been in the Minister's possession since 2 August,
and remind the Premier of his undertaking on 22 November to release the
report. Now that the Government's response to the report has been
announced, I ask -

(1) Why is die Government keeping secret this report which is based
on the submissions of many Western Australians arid which is a
matter of considerable public interest?

(2) When will the Premier honour his undertaking to release the
report?

(3) Will the Premier guarantee that the report will not be altered or
sanitised in any way before its release?

Mr COURT replied:
(1 )-(3) As the member knows, a review was required under the legislation. The

review has been carried out. I like to think that the report will be
published in the very near future.

Mrs Henderson: When?
Mr COUR*T: The member does not have to make a freedom of information

application. We have said it will be made public and it will be.
JUSTICE, MINISTRY OF - STAVELEY, PHILIP AND DEBRA, PRISON

OFFICERS
Charges; Work Reinstatement

658. Mrt BROWN to the Attorney General:
I refer to another example of maladministration in the Ministry of Justice
and to the charges laid against prison officers Philip and Debra Staveley
on 16 September 1994, and ask -

(1) Given that the officers have been suspended on full pay since they
were charged, and that the charges were determined primarily in
favour of the officers on 3 and 4 November, why have both
officers not been reinstated?

(2) What action has the Attorney General taken to remedy this
injustice, not to mention the waste of taxpayers' funds in having
two prison officers languishing on full pay when there are no
charges outstanding?

Mrs EDWARDES replied:
(1)-(2) Ongoing circumstances have been involved in their employment. I was

not aware that the charges had been dismissed. Obviously it is an
operational matter totally within the director general's -

Mr Brown: Most of the charges were dismissed, but they were fined on others.
They were all dealt with about three weeks ago and they have still not
been allowed to return to work.

Mrs EDWARDES: Obviously, it. is an operational matter for the director general
and the Ministry of Justice. I am happy to get that information and
provide it 'to the member.

CONSERVATION AND LAND MANAGEMENT, DEPARTMENT OF -
PARROTS AND TIMBER HARVESTING, SURVIVAL FEARS REPORT

659. Dr TURNBULL to the Minister for the Environment:
(1) Has the Minister's attention been drawn to a recent press article raising

fears about the survival of parrot species, because of the Department of
Conservation and Land Management's silviculture and logging methods?
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(2) If so, is there truth in the article, and will the Minister assure the House
that all species ame catered for in the forest management plans?

Mr MINSON replied:
(1 )-(2) The article referred to appeared about a week ago. It was based accurately

on an article published in a well known professional journal..
Unfortunately, it attempted to link timber harvesting with the supposed
demise of some species of parrots. It contained some quite alarming
inaccuracies. First, the article claimed that jarrab. kani and marri trees
were aged between 500 and 1 400 years. That is nonsense, Trees of this
type are seldom known to exceed 400 year of age and the bulk of the
dominant trees are less than 250 years old.

Mr D.L. Smith: The question is about whether the old growth forest is
disappearing.

Mr MINSON: Hold iL. No account was taken of the silviculture methods and the
careful plarC that CALM has put in place in our south west areas. Even
with clear-felling practices, at least three habitat trees per hectare of the
type required for the survival of these species are left. The authors state
that all areas of forest outside the conservation reserves have been logged.
That is not true. Areas totalling 169 000 hectares of jarrab forest and
43 500 ha of karri forest outside the conservation reserves have never been
logged. T1he authors state that timber production and the conservation of
nesting hollows are incompatible. That is not true. They do not
understand some basic points: Firstly, that habitat trees are left; secondly,
that gaps and shelter belts of older trees are created, apart from the habitat
trees; and, thirdily, that it involves thinning which leaves the older trees, in
particular, the habitat trees.
CALM of its own volition is preparing a critique of that report. it will be
subject to peer review. It points out to the scientists who wrote the
original article the value of peer review. Unfortunately,-those authors will
have to suffer the professional odium that goes with publishing incorrect
material. All material of this type that is published should be peer
reviewed. Unfortunately, the authors did not follow the discipline of
CALM of peer review. What a shame it is, because they now must live
with that odium.
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